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PURPOSE

The Commisson has received a number of gpplications dleging the discriminatory nature of certain
decisons denying access to indruction in English for children staying temporarily in Québec. To darify
the Stuation, this document firgt identifies the rules governing access to education in English in these
paticular circumstances, and goes on to examine the question raised in the gpplications, i.e. the
compliance of the provisions with the Charter of Human Rights and Freedoms® The generd
organization of the provisions governing access to education in English is not addressed.

1 THE LEGISLATIVE AND REGULATORY FRAMEWORK

In Québec, the use of language in education is governed by the Charter of the French language.”
Section 72 establishes the principle that «Ingtruction [...] shall be in French, except where this chapter
alows otherwise». One of the exceptions allowed, described in section 85, concerns children staying
temporarily in Québec:

«8b5. Children staying in Québec temporarily may, a the request of one of their
parents, be exempted from the application of the first paragraph of section 72 and
receive ingruction in English in the cases or circumaances and on the conditions
determined by regulation of the Government. The regulation shall dso prescribe the
period for which such an exemption may be granted and the procedure to be
followed in order to obtain or renew it.»

Applications for exemption are considered by civil servants designated by the Minister of Education.’

An apped may be brought* before the Commission d'appel sur la langue denseignement from any
decison made by the civil savants. Where the Commission does not alow an apped, it may
nevertheless report the child's case to the Minister of Education if it condders that «proof of the

1 RSQ,c. C-12. Hereinafter «the Charter».
2 R.SQ.,c. C-11 (sections 72-88).
3  ldem,s. 75.

4  ldem,s. 82.
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existence of a serious situation has been made on family or humanitarian grounds»”. The Minister may

then dedare the child digible for ingruction in English.

In accordance with the provisions of section 85, the Government has adopted a regulation establishing
the circumstances in which access to ingdruction in English may be granted, and the conditions to be met.

In the case of a person staying in Québec for professona reasons, section 1 of the Language of
Instruction (Temporary Residents) Regulation® stipulates as follows:

«l. The child of a person who is assigned to Québec by his employer for a
period not exceeding 5 years from his arrival, or who comes to Québec to hold a
job that is not expected to last longer than 5 years, shal be exempted from
gpplication of Chapter V111 of Title | of the Charter of the French language (R.S.Q.,
c. C-11) on the following conditions:

1) the father or mother shall submit a sworn declaration from his
employer certifying that the expected term of the assgnment or the job does not
exceed 5 years,

2 the father or mother shal submit a sworn declaration stating thet
his stay in Québec is not expected to last longer than 5 years from the date of his
ariva »

Similar conditions are established for people staying in Québec for study purposes’, for medical
treatment,® or to carry out diplomatic® or military'® duties. The exemption applies for the duration of the
stay, up to amaximum of five years™ A one-year extension is possible in some cases.™

5 Idem, s. 85.1.

6  Gazette officielle du Québec, Vol. 117, No. 3 (January 16, 1985), p. 165. Hereinafter «the regulation».

7 ldem,s. 2.
8 Idem,s 3.
9 Idem,s. 4.
10 Idem,s.5.
11  Idem,s. 8.

12 Idem, s. 9. Inthe case of people staying in Québec for diplomatic or military purposes, the regulation provides
for afive-year extension (s. 10).



2. ANALYSIS OF SITUATIONS BROUGHT TO THE ATTENTION OF THE
COMMISSION

Two separate Stuations have been brough to the atention of the Commisson:

In one case, access to indruction in English was gpparently denied by the gppeds board
because the period of exemption authorized by regulation had expired.

In the other cases, access to ingruction in English was gpparently denied because the
person «assigned to Québec by his employer», within the meaning of section 1 of the
regulation, was the child's step-father (the mother's second husband) and not the father or
mother.

Before examining the conformity of these decisons with the Charter, we will briefly review the relevant

Charter provisons.

2.1 The Relevant Provisions of the Charter

Section 40 of the Charter sets out the right to free public education in the following terms:

«40. Every person has a right, to the extent and according to the standards
provided by law, to free public education.»

Section 41 recognizes the right to rdigious or mora education in conformity with the parents
convictions, and section 42 sats down the right of the parents to choose private educationa
establishments for their children, provided the establishments comply with the standards prescribed or
approved by law.

Nowhere in the Charter itsdf or in the Canadian Charter is there a fundamentd right to education in

the language of a person's choice.™

13  Section 23 of the Canadian Charter of Rights and Freedoms cannot be invoked in support of this, at least not
without some major qualifications. The right to education in the language of the minority is subject to some



On the other hand, section 10 guarantees the right to full and equal recognition and exercise of human
rights and freedoms:

«10. Every person has a right to full and equa recognition and exercise of his
human rights and freedoms, without ditinction, excluson or preference based on
race, colour, sex, pregnancy, sexud orientation, civil status, age except as provided
by law, religion, political convictions, language, ethnic or nationd origin, socid
condition, a handicap or the use of any meansto paliate a handicap.

Discrimination exigts where such a digtinction, excluson or preference has
the effect of nullifying or impairing such right.»

It has been etablished in case law that section 10 congtitutes a universal condition applicable to al other
rights and freedoms. In the find andysis, it should be considered to form an integrd part of dl sections
establishing rights and freedoms™  In other words, a legidative provision governing the exercise of a
right or freedom must not be discriminatory in nature; otherwise, it will be deemed ineffective in
accordance with the provisons of section 52, which establish the precedence of the right to equdity in
the following terms.

«52. No provison of any Act, even subsequent to the Charter, may derogate
from sections 1 to 38, except o far as provided by those sections, unless such Act
expresdy states that it gpplies despite the Charter.»

The precedence of the right to equality appliesin particular to delegated legidation.™

(..suite)
specific conditions. It is granted only to Canadian citizens whose native language is the language of the
French-speaking or English-speaking minority in the province in which they reside, or who were themselves
educated at elementary level in French or English in Canada and who now reside in a province where that
language is the language of the minority.

It should also be noted that the rights granted by section 133 of the Constitution Act, 1867 are concerned with
religion, not language. See esp. the Mackell decision, Privy Council [1917] A.C. 62.

14 Commission des droits de la personne v. Commission scolaire de S-Jean-sur-Richelieu, [1991] R.J.Q. 3003,
3038 (T.D.P.). Confirmed by the Court of Appeal, C.A.M. 500-09-0011750-918, JE. 94-925.

15 According to section 56 of the Charter, the word «law» or «Act» (used in particular in section 52) includes a
regulation, adecree, an ordinance or an order in council made under the authority of any Act.
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Taken as a whole, sections 10 and 40 thus require dl legidation governing the right to free public

education, and dl regulations made under that legidation, to comply with the standard of equdity
edablished in section 10. Here again, however, this principle in no way recognizes the right to
indruction in the language of a person's choice. In the light of amilar provisons in the European
Convention on Human Rights® (arttide 14, conceming discrimination) and its first Additional
Protocol"’ (article 2, concerning the right to education), the European Court of Human Rights made the
fallowing precison in its judgment on the Belgian Linguistic Case:

«... the Court notes that Article 14, even when read in conjunction with Article 2 of
the Protocol, does not have the effect of guarantesing to a child or to his parent the
right to obtain indruction in the language of his choice. The object of these two
Articles, read in conjunction, is more limited: it is to ensure that the right to
education shal be secured by each Contracting Party to everyone within its
jurisdiction without discrimination on the ground, for instance, of language»™

The Charter cannot therefore be used as a basis for demanding access to ingruction in a specific
language. On the other hand, where the State creates a network of schools offering ingtruction in a

given language, the Charter prevents it from regulating access by means of discriminatory criteria

2.2 Application to the Situations at | ssue

221 TheFirs Stuation

In the first case brought to our attention, access to education in English was gpparently denied because
the child's stay in Québec had exceeded the maximum period of exemption authorized by the regulation.

Since the regulation is clear on this point, the civil servants and the Commisson d'appel sur la langue
d'ensaignement were obvioudy required to gpply its provisons rigoroudy. This does not, however,
prevent us from questioning the competibility of these provisons with the Charter.

The duration of the stay in Québec is the criterion used to grant or deny exemption under section 85 of

16 (1955) 213 U.N.T.S. 221 (cameinto force on September 3, 1953).
17  (1955) 213 U.N.T.S. 262 (cameinto force on May 18, 1954).

18 European Court of Human Rights, judgment of July 23, 1968 (SeriesA), p. 35.
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the Charter of the French language. This criterion does not appeer in the limited list™ of criteria for

distinction prohibited under section 10. It is based on the passage of time and does not in fact creste a
burden that could condtitute indirect discrimination againgt particular groups.  In the circumstances, we
are therefore of the opinion that these regulatory provisons are not of a type that would interfere with
rights recognized under the Charter.

It goes without saying that this conclusion should not prevent the authorities, when processing individua
files, from congdering family or humanitarian factors in accordance with the provisons of the Charter
of the French language. In our view, the child'sinterest should be the determining dement.

2.2.2 The Second Situation

In the second stuation, the children for whom ingruction in English was requested were members of
«blended» families staying in Québec temporarily due to the professond commitments of a person to
whom they were not related. Specificaly, their mothers had divorced and remarried men whaose jobs
had brought them to Québec.

The authorities apparently applied the provisons of section 1 of the regulation which, as Sated earlier,
require that the child for whom an exemption is damed should be «the child of a person who is
assigned to Québec by his employer [...] or who comes to Québec to hold a job». The children at
issue here are not the children of a person who satisfies these conditions, but the children of such a
person's spouse. The spouse, athough the mother of the child, cannot hersdlf invoke the regulation
because she is not the one to have been assigned to Québec by her employer or to be staying in
Québec to hold ajob.

The provisions of the regulation were undoubtedly applied correctly, but their validity under the Charter

remains to be established. Thereis aso reason to briefly examine their vaidity under adminidrative law.

Section 85 of the Charter of the French language provides tha «children staying in Québec
temporarily may, a the request of one of their parents», be exempted from the requirement to atend

19 Seeesp. Forget v. Québec (Attorney General) [1988] 2 S.C.R. 90.
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French school. The regulaion establishing the circumsatances in which such an exemption may be

granted and the conditions to be met cannot, however, change the Act on which it depends®
Specifically, it cannot impose more severe standards or requirements than the Act itsdf. Garant
described the current law applicable to thisissue:

«The regulation, through its object or content, cannot go beyond the enabling clause.

This rule is the logica expresson of the subordinate relationship between the Act
and the regulation. Regul atory power can and must be exercised only in accordance
with the enabling Act»"

By redricting the possibility of exemption to Stuations in which the student is the child of a person
staying in Québec for professona reasons, the regulation crestes a requirement (a relationship between
the person and the child) that does not exist in the Act. The Act smply requires thet the child's Say in
Québec is temporary and that the gpplication for exemption is made by one of his parents. In fact,
section 74 states that the application may be made by a person who has de facto custody of the child,
provided the holder of parenta authority does not object. In such a context, the vaidity of section 1 of
the regulation under adminigrative law seemsto be us to be uncertain.

Conddered from the standpoint of the Charter, the vdidity of the provisons depends on the
discriminatory or non-discriminatory nature of the digtinctions made by the regulatory authority. In
Commission des droits de |a personne v. Town of Brossard,” the Supreme Court of Canada, ruling
on the interpretation of the «civil status» criterion of section 10 of the Charter, clearly established that
filition was an dement of a person's civil gatus. The highest court of the land, noting that the «civil
datus» criterion covered arange of facts reated to the three classcal dements of civil status, i.e. birth,
marriage and death,”® addressed the issue of filiation asfollows:

«Filiation is, to my mind, one of the cardind eements of the notion of civil satus in

20 RenéDUSSAULT and LouisBORGEAT, Traité de droit administratif (Vol. 1), Québec, P.U.L., 1984, p. 519.

21  Patrice GARANT, Droit administratif (Vol. 1), 3rd Edition, Cowansville, Editions Yvon Blais, p. 370 bur
tranglation).

22 [1988] 2SCR. 279.

23 Idem, 291.
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the Civil Code and fdls within the scope of «civil datus» under s 10 of the
Charter. In most cases, filiation can be established by the acts of civil gatus. [...]
In other instances, of course, acts of civil status will not fully account for filigion, but
filigtion nevertheess remains a fact relating to birth, in some cases to marriage, and
sometimes even to death, in keeping with the generd parameters of civil status under
s. 10 which | have described above. Filiation is plainly part of «civil satus» under s
10 of the Charter »*

Here, the regulation grants an exemption to the child of a person working temporarily in Québec, and
deniesit to the child of that person's spouse. Yet, asgnificant lega relaionship exists between the child
and his mother on the one hand, and between the mother and her spouse on the other. These
relationships include, for the child, the obligation to follow the parent who has custody, and for the
spousss, the obligation to live together.® In short, the child is obligated to accompany his mother and
her spouse, but he is denied the ingtruction in English that is granted to the gpouse's children.  Since the
person staying in Québec for professond reasons is neither the father nor the mother of the child, but
only his step-father, the denid of exemption seemsto us to be based on civil satus.

A didinction is discriminatory if it has the effect of destroying or compromising the right to equa
recognition or exercise of aright or freedom. For the reasons described above, sections 10 and 40 of
the Charter must be read together. It thus becomes clear that the provisons of section 1 of the
regulation, on the bads of a prohibited criterion (civil status), bresk the equality that should exist in the
recognition and exercise of the right to free public education. As Professor P. Carignan pointed out:

«Where equdity is only a universa condition gpplicable to another right, it is not
necessaxy for its violaion to condtitute a denid of thet right in order to giveriseto a
remedy. It is sufficient that a digtinction incompetible with the rule of equdity be
established in determining the conditions of the right.»”

No clause granting dispensation from the Charter in this respect has yet been adopted. The provisons

24 ldem, 292 (Beetz, J,, giving the Court's unanimous ruling).
25 Seearticle392, CCQ.
26 P. CARIGNAN, «L'égalité dansle droit: une méthode d'approche appliquée al'article 10 de la Charte des droits

et libertés de la personne», (1987) 21 R.J.T. 491, 507. Quoted in C.D.P.Q. v. C.S. S-Jean-sur-Richelieu, cited
above (Note 14), 3037 (our translation).
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of section 52 of the Charter must therefore be gpplied. Thus, since the provisons of section 1 of the

regulation creste a distinction based on civil satus, they should be consdered ineffective. Denids of

exemption under these provisons should therefore be consdered as unlawful interference with the right

to equdity.

CONCLUSION

A. On thedenial of exemption based on the expiry of the maximum period of time granted by
theregulation

Such denids are not incompatible with the Charter. However, family or humanitarian eements may be
conddered in the analyss of individua cases, in accordance with the provisons of language legidation.
The child'sinterest should be the determining factor.

B. On the denial of exemption based on the fact that the person staying in Québec for
professional reasonsis neither the father nor the mother of the child

These denids are based on regulatory provisons that create a digtinction based on civil status. The
provisions should be consdered ineffective, since they are incompatible with the Charter. Denias based
on these provisons should be congdered as unlawful interference with the right to equdity.



