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roves o In the Court of Appeals.

‘James Kerr, Esquire,
( Plaintiff below)
- APPELLANT.
Josepn HuserT La Croix, Esquire, Legatee Uni-

versel of his Mother Marie De La Croix,
deceased,

( Defendant below)
'RESPONDENT.

| THIS Appeal is instituted from a Judgmnent of the Court of King’s

~Bench of Montreal, rendered in February, 1815, dismissing the Appellant’s action.

~ The action was brought against the Respondent, representing his late Mo-
ther, for damages, in having previous to and on 30th September, 1796, represented
herself and the Children of her hushand at that time deceased, to be Seigneurs
of a Fief called Villerai, sittated under Cape Diamond, and for having sold the
Appellaut, foravaluable consideration, certain arrears of Lods et Ventes, pretended
to be due by one John Fraser, when in truth and in fact no such Fief existed, and no
Lods et Ventes were due by the said John Fraser to the widow and Heirs La Croix.

The ﬁes'po'ndent pleaded two exceptions. 1st That as Legatee Universel he was
notanswerable,—and 2dly. That the Appellant being then a Barrister, practising

~in the Courts of Quebec, could not legally purchase this debt, being then a Drout

Lutigreux : But both pleas were over-ruled by the Court below. so that the only
enquiry to be then made was, whether the allegations made by the appellant in
‘his declaration, were true,

- The facts it evidence are these. In the year ‘1796 the appellant was consult-
ed as to the best way of recovering a sum of near £3000, due to a Mr. John Fras-
er of London as Buailleur de fonds of two wharves, situated under Cape Dia-
mond 'T'he purchasers insisted on retaininy the money due to Mr. 'Fraser till
the acquittance of all Lods et Ventes anterior to their purchase, was produced,
As both wharves had been conceded in 1772 and 1773 by the Widow and Heirs
La Croix in gnality of Seigneurs of Villerai, anda Judgment had been rendered
in the Court of Common Pleas at Quebec, recognizing them as Scigneurs, the ap-
pellant advised Mr Burns, then agent of Mr. Fraser, to obiain an acquitltance
from the Widow La Croix of Lods et I'entes due by him, as the best means to
facilitate the recovery of the Money. |

Mr Burns, however, having no authority to purchase these rizhts, declined
to do s0, till he should hear from Mr, Fraser. The appellant then intending to
visit England, proposed to Mr. Burns to make the purchase for Mr Fraser in his
own name, which that Gentlemen approved of, @and this it will be observed, was
previous (o his oblaining such an assignment. "The Appellant flattered himself

thai on a personal interview with Mr I raser, he could find no dificulty in per- -

suading him of the expediency of accepting a transfer- of these Lods et Ventes
over to im, Mr. Fraser. The appellant paid £60 in money, besides five gui-
neas (0 he P\_'mar y a.nd t—-ng:-ageq to pay £60 more, as soon as the widow La Croix’s
ehildeen shold confirm the assigniuent,
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The Appellant was greatly {lisappointed on seeing_M‘r. Fraserin Ifﬂf!pl],fﬂl: th:ft
Gentleman insisted that the Widow and Heu's La Croix. had nosuch .b iefas V ierai,
and of course had no right to the Lods el Ventes. Thg appelant was, l'here..
fore, referred back to Mr. Burns, an.d on his return to Canada l!e found that
private arrangement had been conciuded, by whnc:h th‘e proprietors of th& g
wharves fora deduction of £600 from the amount of tb_falr debls_, _had_ unde‘rtaken
to take the risk on themselves, or in other words to enter into a litigation with al]

who should claim these Lods et Ventes.

Thus the appellant was placed in this predicament, either to submit to the
loss of his money, and to pay ao additional sum of £60 as soon as the Heirs La
Croix might think fit to ratify the assignment, or to bnpg_' an action agaiust Mn
Fraser for the pretended Lods et Ventes (for as to obliging the Widow and Heirs
to refund, it was impossible till their title to the I:“lef was adJuglged upon)_ and
after waiting five years, the appellant bfought an action in the Court of ng’s
Bench at Quebec, against Fraser for £500 sterling, the amount of Lods et Ventes

on one of the wharves. . p

The Crown by the Attorney General came into the cause and confested the
existence of Villerai ; and the Widow and Heirs having intervened to support the
appellant’s interest, asolemn decree was pronounced, adjudging the Widow and
Heirs of La Croix to be Seigneurs Prinatifs of Fief Villerai. Tho’ the appel-
lant was not ultimately successful in that action in the Court below, from want of
form in not having signified the assignment before action brought, yet on an ap-

eal to this Court, the Judgment given below was reversed and Mr. Fraser was
condemned to pay the £500 sterling to the appellant. The Appellant brought a
second action for £666 13 4, arrears of Lods et Ventes due by Mr. Fraser on the :
other whatf, and he obtained a Judgment for the amount, but this Judgment was

reversed in this Court, on matter of torm.

&7
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From the first Judgment, Mr. Fraserappealed to the King in Council, as did
the appellant from the last. But during the'dependence of these appeals one of
the wharves was brought toa Judicial sale, and the Appellant claimed out of the
proceeds £500, the amount of his Judgment against Mr. Fraser; and the widow
and Heirs La Criox, advanced their pretensions forthe surplus Cens and Lods et

= Ventes as Seigneurs Primitifs. 'The Crown again contested the opposition of La
/;//yké /(/0(/"_;/ Croix and the Appellant claiming under them, and for a third time the Court of
King's Bench at Quebec, decreed the Widow and Heirs La Croix to be Seigneurs
of Villeray and they and the appellant were ordered to be collocated on
the proceeds. From this latter Judgment the Attorney General appealed to this
Court which on hearing the parties, ordered that the proceedings be remitted to
the Court below for further proof of property and possession of the Fief and in
the progress of that enquiry in the Court below, Paul La Croix, Brother and
Attorney of the Respondent, came into Court, produced a procuration and fyled
a Retraxit of the Respondent’s opposition,

_ Theappellant then proceeded to produce such evidence in support of his
/—7,//',/:%:’}{2# s, 1800, €laim as was in his power, but being thus deserted by the Respondent his claim
74 was necessarily dismissed, and Judgment was finally entered for the Crown.

establish the ‘T'itle to this Fief to be in the Crown and not in the Heirs La Croix, was
i fatal to the appellant whose rights rested entirely on their title to the Fief. 1t there-
l fore became llo.lpngel‘ an gbject to prosecute his suits depending in England, and
they were both d:slqlssed. Thus the Respondent (forhe has identified himself with
the Widow La Croix, his Mother) has not only had a large sum of inoney from the
Ap_pellant without having rendered any equivalent but from his deceitful represen-
tations overwhelmed him inan expence exceeding £ 1000. = e

E This Judgment given directly on the points of property and possessionand goingto

It is difficult to conceive what reasons actvated the Court below in giving the
Judgment now appealed from. For the appellant has adduced proof of wver
thing he has alledged. 1st. That the widow and Heirs had in 1796 held themselves
out to be Seigneurs of Villerai. 2dly. That the appellant gave a sum of mone
for their pretended rights and obtained a transfer of them. 3dly, That the Res-
r p‘(.)ndent and the Helrs declared themselves that they were not the Seigneurs ol that

Fiefand were adjudged finally to have no such Fief. And 4th]y.' That ltﬁe appellant’s
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damage exceeds £1000, independent of the gain he would have realized if the La Vide esi-

- A SR dence of Mr,
Croix’s had been Seigneurs Primilifs. Brehaut,

As to the defence set up that this was a Droit Litigieux, Pothier and other
authors say that to constitute the sale of a debt, a droit litigieyx, it must have been
litigated at the time of the assignment or there must have been reason (o ap- d.Vide ttrs:!;ci
prehend that it would be litigated, and further that the assignment should contain a vente Nos 553 P e
condition that the purchaser must enforce paymentof the debt at his own costs, gg;};; 5:‘3 *";"
and without warranty. Now the transfer in question does not come within the pe 682,
spirit or letter of this definition ; forthe debt was not htigated in 1796, nor in-as-
much as the Judgment of the Court of Common Pleas was rendered three years be-
fore, could it have been foreseen that it would have been litigated, moreover there
1s no condition that the debt was to be recovered at the expence of the appellant,
and w thout guarantee of the Widow and Heirs. Of course they are held by the
guaraniic de Droif, to indemnify the appellant for the da mage he bas sustained by
their fraud and deceit. ik

The Appellant hambly submits that in seeking a reversal of the Judgment of the
Court of King’s Bench at Montreal, and a decree for such actual damage as he has
sustained, he is supported by reason, justice and law. |
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