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PREFACE.

X N order to remove the impreffions which 
the mifreprefentations contained in a Pamphlet, 
intitled, <c A State of the prefent Form of 
Government of the Province of Quebec,” may 
have made upon the minds of men unacquainted 
with the Fate of it ; although the difmiffion. 
of Mr. Monk from his office as Attorney-Ge­
neral is fufficient to (hew the fenfe entertained 
by his Majefty’s Minifters of his condudt ; in 
juftice to the Judges of Quebec, it is thought 
neceffary to publiffi the Introdudtion to the 
Obfervations which thofe Judges made upon 
the oral and written teftimony adduced in an 
Inveftigation, ordered in confequence of an 
Addrefs of the Legiflative Council, of the 27th 
of April, 1787, and of a Memorial of the 
Judges of the Court of Common Pleas, of the 
1 ft of May, 1787, to his Excellency Lord 
Porchefter, the Governor-General.

It is hoped that the publication of the In­
troduction will at lead fuffice to engage men

of
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of candor and moderation to fufpend their 
judgment upon the merits and proceedings of 
that Investigation, until iuch time as a Report 
Shall be made by the Crown Law Officers, to 
whom the papers relative thereto, tranfmitted 
by his Excellency Lord Dorchefler, in the fall 
of the year 1787, to his Majefty’s Secretary of
State, were referred*

»

The Editor obferves, that there was an evi­
dent impropriety, to give it no harfher term, 
in publishing mutilated extradas from the In­
vestigation, in order to ferve political pur- 
pofes, and to prejudice the public againfl the 
Judges of Quebec, at a time when their friends 
uncertain of meeting with approbation from 
them in publishing materials which are in their 
hands, (though they think the exculpation of 
the Judges from the charges brought againfl 
them would be the neceffary confequence) re­
train themfelves even now to making public 
this Introduction and an Appendix, containing 
papers neceffary to the understanding of it.

INTRO
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INTRODUCTION, &c.

fl IS Honour the Chief Juftice, Mr. Smith, 

having at the opening of the Commiffion at 
the Council Chamber on the Iith of June, re­
lated to a numerous audience a hiflory of his 
condud during the lafl Seffion of the Legifla-. 
tive Council, and the fate of an Ordinance 
which he had prepared to heal divifions and 
differences; (but which the Legiflative Coun­
cil had rejeded, from a convidion, that the 
fame, by perpetuating diffentions, and efta- 
blifhing different laws for the inhabitants of 
the fame province, would have a very oppoiite 
effed) the Judges of the Common Pleas for

B the
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the diflridl of Quebec, previous to making 
obfervations upon the proceedings held fubfe- 
quent to the-23d of June, in order_to remove 
the prejudices which that narrative, fo unfea- 
fonably made, may have excited in the minds 
of the public, and the better to enable Lord 
Dorchefter, or others, to whom it may be fub- 
mitted, to form an adequate opinion of the 
nature and motives of this invefrigation, think 
it incumbent on them to Hate, as concifely as 
poffible, the events that have taken place in 
the province fince the conqceft of It, at leaft 
as far as thej relate to the laws and adminiftra- 
tion of jufLce in it.

1 hough Canada was conquered by his Ma­
jesty s arms in. the -fall ry<6o/ Adminiffcratiorr 
in England did not interfere with the interior 
government of it till, the year 176?. It re- 
mained during that period divided as formerly 
into three diffindls, under the feparate com­
mand of military officers, who ellablilhed in 
their refpeddve- didri&s piilitary courts, under 
different forms indeed, but in which, accord­
ing to the policy obferved in wife nations to­
wards a conquered people, the laws and ufage 
of Canada were obferved as the rule of decifion.

His Majefty, with a view to encourage let- 
tiers from Europe and America to rêfort to

Canada,
X ... ■“ *
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Canada, and the other countries which had 
been ceded to Great Britain bv the Treaty of

j J

Paris, by his Proclamation in October 1763, 
fignified the Royal Pieafure, that the Engliih 
form of government and English laws Ihould 
be eftablilhed in them, as foon as circumftances 
'would permit.

General Murray’s commiflion and inftruc- 
-tions, as Civil Governor of Canada, in the year 
1764, confirmed that intention. In confor­
mity to that commiflion and thofe inltruCtions, 
an ordinance of the Governor and Council was 
palled in September 1764, which introduced 
the Engliih form of proceeding in the admi- 
niftration of juftice, and preparatory to the 
introduction of the Engliih laws, as foon as 
proper ordinances could be framed for the in­
formation of the people. Many confidered, or 
affedted to confider, that ordinance to be an 
introduction of the Engliih law; a circum- 
ftance which gave great alarm to the people.

In order to quiet their minds, the Governor 
and Council, in November in the fame year, 
palled an ordinance, enacting, that in actions 
relative to the tenure of lands and rights or 
inheritance, the laws and ufages of Canada 
fhould be obferved as the rule of decifioi:, 
leaving to the Judges in all other caufes the

B 2 power
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power of deciding acording to equity, conform­
able to the faid ordinance of September. Go­
vernor Murray in the fame year reprefented to 
his Majesty’s Ministers, that the proclamation 
and his instructions were inapplicable to the 
circumstances of Canada, which, as being a 
country already peopled, and for a feries of 
years governed by a fixed lyStem of laws, dif­
fered efientiaily from the other ceded coun­
tries 5 and as by this time the Grand Jury of 
the firft Quarter Sellions for the diftridt of 
Quebec, had, amongSt many improper pre­
ferments, made fome of a very illiberal and 
perfecting fpirit againft the Catholics ; the 
Governor made fuch reprefentations as his duty 
required, to prevent the people of the province 
from being opprefied by the few old fubje&s, 
who had reforted to it for the purpofe of trade 
and commerce.

Though the King’s Ministers Signified to the 
Governor an intire difapprobation of the con­
duct of the Grand Jury, they did not adopt 
any fixed fyftem for the country till the year 
1774, when having received full and ample 
information of the State of men and things in 
it, not only from the reports of Governor 
Carleton and the other principal officers of 

j Government, but alfo from Mr. Morgan, a
eentleman
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gentleman of the profeffion of the law, who 
had been fent out to Canada for the purpofe, 
they thought proper to lay the affairs of the 
province before Parliament.

The Aâ of the 14th of the King was paffed 
in confequence, which by declaring the laws 
and ufages of Canada to be the rule of decifion 
in all caufes thereafter to be inftituted in the 
courts of civil jurifdi&ion, except inafmuch 
as they were altered by the Adt itfelf, or fhould 
be altered by future ordinances of the Gover­
nor and Legiflative Council, put an end to the 
uncertainty which had for many years fubftfted, 
and which had on many occafioqs embarraffed 
the Judges, who neverthelefs think themfelves 
in titled to home fhare of merit, f or having un­
der thefe circumftances adminiftered juftice to 
the King’s fuhjeds, in a manner fo as to have 
made the natives feel as little as poflible the 
change -which had taken place, and at the fame 
time protected the interefts of the old fubjedls, 
who had reforted to the province for the purpofe 
of trade and commerce. For upon this occafion 
the Judges think fit to obferve, that the clamour 
and calumny againf the courts of juftice did 
not commence till after the year 1775; a proof 
that it was the jaw an d fyftem oî Government, 
oftablifhed by th u A Ci, which created the dis­

contents
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contents among# the old fubjeds, and not the 
mifcondud or error of the Judges^ for a flu redly 
men at a time, when they had no fixed law for 
their guide, may be fuppofed to commit more 
errors than when they had a known and writ­
ten law to dired them.

The ad:, however acceptable to the natives, 
and fuch of the old fubjeds who were fupe- 
rior to religious and national prejudices, was 
neverthelefs difagreeable to the old fubjeds in 
general, who from the time of the eftablifh- 
ment of civil government in the year 1764, 
had been, as Proteflants, the foie Members of 
the Council, foie Judges, juftices of the 
Peace, &c.

As foon as the ad was made known in the 
province in 1774, great clamour was raifed 
again# it, committees were named to draw up 
petitions for its repeal, and as at that time 
there were in the province many partizans of 
the other colonies which were prepared to re­
volt, great pains were taken to imprefs upon 
the minds of the lower clafs of Canadians an 
idea, that in May 1775, when the ad was to 
be in force, they were to be' made fiaves and 
foldiers.

Upon the invafion of the province by the 
rebels in 1775, the greateft part of the Mem­

bers
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bers of the Committee openly joined them, 
and many of thofe who had been mod: cla­
mourous againft the aft and foremoft in fign- 
ing petitions, left the town of Quebec, in 
November of the fame year, in confequenc® 
of his Excellency General Carleton’s procla­
mation. Thefe men, in 1776, were allowed 
to return to the town, and were at fir ft treated 
by the old fubjects with the contempt they 
merited, for by far the greateft part of the old 
fubjefts had, by their laudable conduct, in the 
winter 1775 and 1776, during the blockade 
of the town of Quebec, (hewn that though 
they might have been milled by thefe dema­
gogues, their intentions were good, and that 
they were attached to their king and country.

As fome of the perfons who had left the 
town carried on an extenlive commerce, and 
as they adhered firmly to one another, they by 
degrees were received amongft their fellow ci­
tizens, waiting only for a favorable opportu­
nity to renew their clamour and difcontent 
againft the laws and conftitution of the coun­
try. Many reafons concurred to reftrain their 
defigns during the war, but the Minutes of 
the Legiflative Council will (hew there were 
fome Members who, by defire to innovate, 
kept alive without doors that prejudice which 

9 the
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the old Subjects entertained againft the laws and 
constitution of the country. The fame Mi­
nutes will Shew, that fuch of the Judges, who 
had feats in the Legislative Council, confidered 
the A (ft of the 14th of his Majefty as the ef­
fect of that liberal and tolerating Spirit which 
distinguishes an enlightened age and nation, 
and as fitly calculated to preferve the colony 
in dépendance upon the crown of Great Bri­
tain.

In April 1783, the Governor of the pro­
vince received the preliminaries of peace in a 
difpatch from Sir Guy Carîeton at New York, 
and with them a letter from the Secretary of 
the Treafury, containing pofitive orders to 
exaél payment of the outstanding debts due 
for bills of exchange, which in the year 1781, 
the Honourable John Cochrane, agent for the 
remitters of p-ublic money, had been autho­
rized by the Governor, as commander in chief 
of the forces, to fell upon credit. Previous 
to the receipt of thefe orders, Mr. Cochrane 
had given to the commander in chief a liSfc of 
the outstanding debts due on bills of 1781, 
amounting to 102,0001. and upwards, but 
upon the order of the Treafury being commu­
nicated to him, he not only refufed to affifl in 
the recovery of the debts due, or affign over

the
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the obligations or notes which he had taken, 
or ought to have taken, from the debtors, 
agreeable to the redactions under which the

O

authority to give credit had been given, but 
acquainted the commander in chief, that though 
he had given a lid of debts due upon bills of 
1781, which amounted only to 102,0001. yet 
there was a much greater fum due, for that in 
order to enable the merchants to go on, he had \ 
been obliged in the fall 1782 (notwithdand- 
ing the commander in chief had withdrawn, 
his authority in Augud of that year) to fell 
his bills upon credit to a very great amount.

The commander in chief alarmed at the con­
duct of the remitter’s agent, and dill more at 
the intention of blending the credits given in 
1781, under his Excellency’s guaranty, with 
thofe given in 1782, confulted the law officers; 
the refult was, that the Solicitor General, with 
the afïidance of Mr. Cugnet, a French lawyer, 
fecr'etary and tranflator to the Governor and 
Council, was indrudted to commence an ac­
tion againd the Hon. John Cochrane, and 
agreeable to the laws and ufages of Canada, he 
applied for and obtained from the Judges of 
the Common Pleas of Quebec, the Writ of 
Sajjie Arret againd the debtors (on the credits 
of 1781) as "Tiers Sa?Jie one againd Shaw and

C Frazer,
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Frazer, who by the lift before mentioned were 
indebted in the fum of 71,4671. 3 s. iod. and 
another againft feveral debtors (upon a fecondin- 
formation) to the amount pf 30,579!. 16 s. 3d.

The debtors who had battered themfelves, 
that as Mr. Cochrane would not affif! in the 
recovery of the debts in conformity to the 
orders of the Treafurv, Government could 
have no recourfe againfc them, were much en­
raged againfl the laws and ufages of the coun­
try, which afforded the Government the means 
of bringing back to the channel of the national 
treafury, the very large fums which had been 
diverted by Mr. Cochrane to the mercantile 
fpeculations of the houfe of Shaw and Frazer, 
and of others. They did not neglect to ca­
lumniate the Judges on the occafion, though 
in granting the Writ of Saifie Arret, they 
only obeyed the law which extended to Go­
vernment the fame benefit in recovering debts 
as is granted to the fubjecl.

The revolution which the approaching peace 
made in commercial fpeculation, affedled the 
merchants in general, who not being able to 
make remittances as ufual in bills of exchange 
upon credit on Meffrs, Harley and Drummond, 
united with Mr. Cochrane’s debtors, in clamour 
.againft the Laws and Courts of Juftice to

which
< 6
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which they attributed, however falfely, their 
misfortunes.

Mr. Cochrane, who had many of the mer­
chants attached to him by the ftrongeft of all
ties, their interefl, fet on foot a petition in the t

»

fall of the year 1783, complaining of the 
laws, the constitution of the country, and of 
the adminiftration of juftice. It was ligned 
not only by his debtors and thofe concerned 
with them, (who perhaps had read it and knew 
the meaning of it) but alio by many of the 
lowefl clafs of people, who thought only of 
the honor held out to them, of letting their 
names to a paper that was to be prefented to 
his Majefty or his Minifters. The judges, 
who never faw that petition, have been af- 
fured, that it was in general of fuch a nature 
and tendency, as engaged the Secretary of State 
to fignify to the Governor of the province in 
1784, a very llrong difapprobation of it.

Perhaps for this very reafon it was thought 
neceflary in November 1784 to fet about ano­
ther petition. The Judges have been inform­
ed, that a petition in oppofition to this laft, 
was at the fame time tranknitted to his Ma­
jefty by a very numerous and refpedtabie body 
of his Canadian fubjedts.
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In the year 1785, an ordinance of the Go­

vernor and Legislative Council adopted the 
trial by Jury in commercial matters, and in ac­
tions of perfonal wrongs to be compen fated in 
damages ; but the laws and ufages of Canada 
received no further alterations than thofe which 
had been made in 1777.

The judges now arrive at that period, where 
they have to date events which have given 
more immediate occafion to this investigation, 
and as it is of the utmoft confequence to them 
that thofe events Should appear in their true 
light, they will proceed to date them with 
that freedom which becomes men who have, 
fome of them for twenty-three years, been ho­
noured with the important talk of adminider- 
ing judice to their fellow fubjedts, and with 
that fpirtt of indépendance, which has ever 
influenced them in the difchargeof their duty.

After the id of May 1775, when the act of 
the 14th of the King took place, men could 
fcarcdy differ in opinion with regard to the 
law, that was to regulate the decifion of the 
Courts of Judice in civil caufes. The mere 
reading of the adt was diffident for that pur^ 
pofe -, and the Judges uniformly decided ac­
cordingly, If any doubts could fubfid, they 
mud have arifen from the ignorance real or

affected^
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affected, of the Englifh lawyers and their 
clients, of the extent of the alterations which 
the ordinances of the Governor and Legislative 
Council had from time to time made in the 
laws and ufages of Canada, alterations which 
the Judges will point out in their obfervations 
upon the oral and written teftimony produced 
at this invefligation.

A caufe wherein the Hen. William Grant, 
and Mr. Robert Grant, of London, were Ad- 
pellants, and Mr. Alexander Gray Appellee, 
was ready for hearing in the Court of Appeals 
in Odober 1786, when the Hon. William 
Smith, the Chief Juftice, arrived. This caufe 
had for feme time been before the Court of 
Common Pleas at Quebec. Mr. Monk, the 
attorney for the defendants in the inferior 
courts, having filed a plea of exceptions to 
Mr. Gray’s right of action as curator, and 
having appealed from an interlocutory judg­
ment * given thereon, eftablifhing Mr. Gray’s 
right of Addon, as having been appointed cu­
rator conformable to the law of the country. 
The Court of Appeals confirmed that interlo­
cutory judgment-f*, and remanded the record 
to the inferior court, to be proceeded upon to

* Vide Appendix, N* IV. •jflbid. N® V.
final



[ H .1
final judgment. The Chief Juflice who fat 
as Prefident of the Court of Appeals, at the 
hearing of the appeal from the final judgment 
of the Inferior Court *■, (which on all hands 
was agreed to be right with regard to the fum 
for which that judgment was given) gpon re- 
verfing it on the 29th of December, advanced 
a dodlrine altogether new in the province, 
namely, that the ail of the \^th of the King, 
had not ejlablijhed the laws and ufages of Canada, 
in aillons where neither of the parties were Ca­
nadians, but that the Englifh law was to be the 
ride of decifion, in caiifes wherein Brit ifo born 
fubjeils were parties. And that therefore the 
appellee fhould have obtained letters of ad- 
miniftration agreeable to the Englifti form. 
The judgment of reverfal -f infirmâtes indeed, 
that the appellee was not duly appointed a 
curator, according to the antient law of the 
country, but in as much as the appellee had 
by a folemn judgment of the Court of Appeals 
already cited, been fuftained a legal curator, 
it is evident that the reverfal was founded upon 
the new dodlrine, that Britifh born fubjeds 
were not precluded by the adt of the 14th of 
the King, from the operation of the Englifh

* Vide Appendix, N° VI. t Ibid. N® VII. ]

law,
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law. The circumftance of the parties being 
natural born fubjedfs of Great Britain, is ex- 
prefled in the judgment of reverfal, and was the 
only means that could have engaged the Court 
of Appeals, the Chief Juftice prefiding, to 
contradict their former judgment. If this 
dodrine had been law, the colony would have 
returned to the fame, or greater confufion, 
than that which had prevailed before the a£t 
took place ; and the Courts of Juftice would 
have been involved in the fame or greater 
uncertainty, than that from which that adl 
had refcued them.

The Court of Common Pleas opened on the 
6th of January after the Chriftmas vacation, 
when the Judges thought it incumbent on 
them, for the tranquillity of the people, 
and in duty to themfeives, who had for the 
fpace of eleven years, adminiflered juftice to 
the King’s fubjedts, without diftinClion, agree­
able to the laws and ufages of Canada, to re­
port their opinion upon the law, and declare 
their reafons upon which that opinion was 
founded publicly in Court, whereof they pre- 
fented a copy on the day following to his Ex­
cellency Lord Dorchefter.

The Seffions of the Legifiative Council 
commenced the 15th of January. The Chief

Juftice
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JufHce moved feveral ordinances, of which 
he laid draughts before the Council, and in 
one of them the doctrine advanced on the 29th 

I of December, was brought forward to receive 
the fanddon of the Legiflature.

On the 1 ft of February, his Excellency Lord 
Dorchefter communicated to the Legiflative 
Council, a petition which he had received from 
the Canadians redding in or near Quebec *, 
the contents of which, in a meflfage by the 
Lieutenant Governor, his Excellency recom­
mended to the Legiflative Council, to keep in 
view in their deliberations upon the objeds 
mentioned in it, as will appear by the minute 
and addrefs cf the Legiflative Council made 
in confequence of it.

About the beginning of March, the draught 
cf the ordinance propofed by the Chief Jus­
tice, was, contrary to cuftom, and as the Judges 
believe, without the confent or approbation 
of his Excellency the Governor, printed and 
circulated through the province, in which 
were preambles to two claufes in the following 
words, viz. And it being indifpenfably re- 
“ quifite to the fafety of property in every 
“ fuit at law, to exclude the Legiflative Au-

* Vide Appendix, N* VIII. and IX.

*e thority
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thority from being united with the exerciie 
of the judicial powers of the faid Courts 
of Common Pleas, left the eftaîes and 
rights of the people fhould be fubject to 
the erroneous or arbitrary opinions of the 
J udges.”
“ And whereas great inquietudes have arifen 
in the colony within four years paft, re- 
fpebting certain procefîes againft eftaîes and 
effects, feizing and arrefting the fame, and 
divefting the properties thereof, without 
previous trial and judgment of law7 between 
the parties, which proceedings paft in 
France under the name of faifie arret, and 
Jalfie executoire, though they are there exe­
cuted underfpecial guards, would be very mis­
chievous if prabtifed againft the poor inha­
bitants of this province ; and efpecially as 
the Sheriffs, and the fubordinate executive 
Agents, are not yet under any bonds with 
furetics for their demeanor j and it is more 
expedient in fo infant a country, to leave 
creditors in general to that caution prudence 
requires againft negligent confidences, than 
to introduce the rapid meafures of antient 
and populous nations, againft complicated 
frauds and bankruptcies/5

D Thefe
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Thefe preambles the Judges have inferted at 
length, confidering them as very derogatory, 
and having a tendency to render the King’s 
fubjedfs diflatisfied with the pad adminiftration 
of juftice.

On the 12th of February, his Excellency 
Lord Dorchefter laid before the Legiflative 
Council, a memorial of the Canadians redd­
ing at or near Montreal *. On the 22a of 
March, the ordinance propofed by the Chief 
Juftice was rejected by the Legiflative Coun­
cil, and a Committee of the whole Council 
foon after went into the confideration of an or­
dinance brought in by Mr. de St. Ours. Some 
of the old fubjedts having petitioned the Le­
giflative Council, to be heard by Counfel 
againft this ordinance, and acceded to, James 
Monk, Efq; his Majefty’s Attorney General, 
with the permiffion of his Excellency the Go­
vernor, appeared in their behalf for that pur- 
pofe ; and on the 14th of April, made the 
fpeech which has been canvafled in the pro­
ceedings had previous to the 23d of June.

The Chief Juftice, in his place in the Le­
giflative Council, on the faid 14th of April,

* Vide Appendix, N° X.

hearing
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hearing the fpeech alluded to, and indead of 
expreffing his difapprobation of the conduit 
of the Attorney General, thought fit on the 
18th, to make the following motion, viz. 
<e That the Council refolve, that the high 
“ charges brought by his Majefty’s Attorney 
“ General, as Council for the Merchants in 
iC the hearing on their petition at our bar laft 
“ Saturday, relating to the condudl of the 
“ Judges in the adminiftration of public juf- 
“ tice for feveral years paft, make it our in- 
ct difpenfable duty, as faithful Counfellors to 
<c the Crown, to inquire into the proofs re- 
“ ferred to, and to lay the refult of the exa- 
“ mination before the noble Lord at the head 
“ of the government. That it will be fair 
“ and juft to give the Judges of the Common 
“ Pleas, who are fo deeply affeited by thofe 
“ accufations, an opportunity to be heard be- 
“ fore any report is made to his Lordfhip, 
<e and that the Council take order for pro- 
“ ducing the records and witnefies for fuch 

examinations, with all convenient fpeed, 
<c and that the progrefs upon the Bill in the 
“ Committee, againft which the Merchants 
“ were heard, be in the interim fufpended.u 
Seconded by Sir John Johnfon.

D 2 With
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With this motion, and the following me­

morial, which they had the honor of preferr­
ing to his Excellency Lord Dorchefter, on 
the 2d of September laft, the Judges conclude 
this Introduction to their Ohfervations, on the 
Oral and Written Teftimony produced in the 
courfe of this inveih’gation, ordered in con- 
fequence of the addrefs of the Legidative
Council.

Quebec,
O£tober 15, 1787»

(Signed,)
Adam Mabane, 
Thos. Dunn,
P. Panet.

TO



TO THE RIGHT HONOURABLE

GUY, Lord DORCHESTER, &c. &c. See.
i t - !- ' / ' 1 V ' ' - .

The Memorial of the Judges of his Majedy’s
Court of Common Pleas for the Didrict of 

.* Quebec,

Moft refpedtfully fheweth,
That two of your Memorialids, in the ab^ 

fence of Mr. Judge Dunn, and in conjun&ioa 
with Mn Judge Frafer, of Montreal, had the 
honour to prefent to your Lordfhip a Memorial 
and Complaint againd James Monk, Efq. his 
Majedy’s Attorney-General, for having on the 
14th of April lad, in a fpeech before the Le- 
giflative Council, delivered in prefence of a 
crouded audience, in the mod wanton, uncon- 
ditutional, defamatory manner, added to a va­
riety of other mifeondudt, attacked their repu­
tation and charadter as Judges, by an aeçufation 
of partiality in the didribution of judice, on 
which Memorial and Complaint they prayed 
your Lordfhip to do them judice.

That in an Addrefs of the Legidative Coun­
cil, dated the 27th of lad April, your Lord-

9 Ihip's
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flip’s attention was in like manner called to 
this extraordinary proceeding on the part of 
the Attorney-General of the 14th, and the 
papers which accompanied that Addrefs went 
to explain the grounds upon which the Legifla- 
tive Council thought it incumbent on them to 
Submit the matter to your Lordfhip’s confi- 
deration.

Thefe papers at firft view juftify and prove 
the moll material fadts fet forth in the Com­
plaint of your Memorialifts, and they cannot 
help remarking, that although the fadls al- 
ledged by the Attorney-General had been as 
true as they are undoubtedly falfe, hç is not 
justifiable, upon any principle, for having fo 
long remained filent in the office he holds un­
der the Crown, knowing fuch conduct as he 
States in the King’s Judges, and to bring for­
ward his accufation fo late upon a private plead­
ing, and in a manner tending to difturb the 
government, by infulting them to their faces in 
legislature, and confequently lowering, nay de­
stroying, the public confidence in, and refpedl 
for, the tribunals of juflice, on which they 
have the honour to be placed by Royal Autho­
rity, and from which they can only be degraded 
by a legal and constitutional accufation and 
trial, ; ;

. ‘ > That



That your Lordfhip was pleafed on the 18th 
of May to lay thefe papers and proceedings be~ 
fore the Council of State, and particularly the 
the Judges’ Memorial and Complaint, upon 
which an Order of Reference was made by 
your Lordfhip, with the advice of Council, to 
the Honourable William Smith, Chief Juflice, 
to caufe the invefrigation defired to be made 
with all convenient fpeed, and to make his 
report thereupon to your Lordfhip, and firft 
upon the queflion of partiality ; all which your 
Memorialists apprehend was then clearly un­
derflood to relate particularly to the Complaint 
of your Memorialifls, hrft entered upon the 
Order of Reference as a point of the utmofl 
importance, and well deferving that priority 
in the invefligation, which they apprehend it 
was your Lordfhip’s intention to give it ; and 
the more efpeciaily, as your Memorialifls then 
intimated, and your Lordfhip’s feelings for 
them under fo cruel an afperfion would natu­
rally fugged:, that it would be painful again to 
fit as Judges upon the Bench, whilfl under the 
flain of fo foul an accufation, and the author of 
it holding and enjoying the high and confiden­
tial office of Attorney-General under the fame 
Crown,

That

[ 23 ' ]
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That on the lirft notice from the Chief Jus­

tice of his intention to proceed upon the bufî- 
nefs of the Reference, your Memorialifts figni- 
Jied to him by letter their underftanding of his 
truft, by expreffing, *e their entertaining no 
doubt that he had then, or would immediately 
give communication of the judges’ Memorial 
to Mr. Monk, that he might anfwer thereto, 
and be prepared to meet them upon that point 
in the outlet of the inveftigation and the 
anfwer of the Chief Juftice, dated the 26th of 
May, left as little room to doubt that he ac- 
quiefced in their opinion and requeit. That, 
notwithftanding, on the nth of June, on the 
opening the bufinefs, the Attorney-General not 
only refufed to avow or difavow the charge of 
partiality by^nm made upon the 14th of April, 
and complained of in the Memorial, as he had 
before done, when called upon by the Legifla- 
tive Council by the mouth of their Preftdent, 
but continued to infult the judges then prefent 
by a defamatory fpeech, at the fame time de­
manding time to bring forward his proofs till 
the 21ft of June, which was granted, they 
apprehended, as a period at which he would, 
without fail, at once juftify his own condudf, 
and make good his charges againft them, or be

con-
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considered as concluded with regard to that 
previous period of the investigation.

Your Memorialists then moved for and ob­
tained a day for the purpofe of proving the 
faits fet forth in their Memorial, a Step which 
the Attorney-General’s fiience obliged them 
to take. On the 14th of June the Memorial 
was fully proved by many refpedtable witneSTes, 
except that part of it which relates to the ac- 
cufation of Inconsistency, equally falfely and 
improperly made againSt the Honourable the 
Lords of his MajeSty’s Privy Council in Eng­
land ; the interrogatory to which point was 
over-ruled by the Chief JuStice, upon the 
Strenuous objection of the Attorney-General, 
grounded on the juSt apprehenSion, that the 
clear proof that could be adduced of the ca­
lumny would work its effeits upon your Lord- 
Ship’s mind, in judging of the conduit of the 
firfl crown law officer in the province, and the 
intention and tendency of that conduit in a 
general point of view, as well as with regard 
to your Memorialists upon their private com­
plaint.

That on the 20th of June your Memorialists 
moved the Chief JuStice, as a primary objeit, 
to call upon and confine the Attorney-General 
to the proof of his Specific charges againSt them,

E and
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and to the bringing forward the records of all 
or any caufes, in which, he pretended, there 
was partiality, or grace and favour, as he termed 
it, in the proceedings or final determination, 
in pi ace of examining perfons of different de- 
fcriptions to their opinions upon caufes decided 
againft them, (a proceeding which they faw 
tolerated with furprize) but without effedt, 
although it frequently fell from the Chief 
Juftice, that the proof of fuch charges would 
lupercede the neceffity of further inveftigation 
with refpecl to them, with thefe emphatic 
expreftions, " that if the hearts of the King’s 
Judges were unfound, it mattered not to en­
quire whether their heads were fo •” and having 
put upon the Minutes their written evidence, 
thejudges prayed for and obtained a day to draw 
their conclufions upon the import of that proof, 
and Mr. Attorney-General’s refufal to anfwer 
their Memorial, or to avow and fupport the 
fpecific charges, fo clearly eftablifhed to have 
been made by him on the 1 4th of April.

That at every meeting, from the aid of 
June up to the 23d, whilft the Judges con­
tinued to give their perfonal attendance upon 
the inveftigation, the Attorney-General in­
dulged himfelf in conftant, unchecked defama­
tion and abufe againft them, dating repeatedly,

that
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that the principles of morality were rooted up 
by the judgments of their courts, and fuch 
like expreffions, calculated to prejudice the 
public, and inflame the minds of the hearers, 
many of whom were Grangers, officers of the 
army and navy, enough to have railed the paf- 
fions and excited the more immediate vengeance 
of men lefs upon their guard, and lefs confi­
dent in that juftice which they expedt, and 
will undoubtedly receive from your Lordfhip’s 
determination upon fuch wanton and unjuftift- 
able conduct. On this account the Judges (as 
exprefled by them to the Chief Juftice, in a 
letter dated the 27th of June) retired, and re- 
quefted Meftfs. Williams and Gray to attend 
for them in the further ftages of the inveftiga- 
tion, fo far as their intereft might be therein 
concerned, in hopes, at the fame time, that 
the Chief Juftice would report to your Lord- 
fhip the proceedings upon the Minutes, agree­
able to their requeft.

They learned, however, with regret from 
your Lordffiip, at the dole of the iaft Term 
in July, that no report had been made; and 
from thefe Gentlemen ftnce, that fo far from 
reporting upon the partiality, the Chief Juftice 
puolickly declared, that he never would report 
thereon until it was proved, and continued in-
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dulging the Attorney-General in delays from 
time to time, to bring forward fuch proofs as 
he thought proper to the general fubjedt of 
invefligation into the laws and pad administra­
tion of juftice, Hating, that he could not fe- 
parate the two objects of invefligation, that 
the Order of Reference did not require him fo 
to do, and that he would not report until the 
whole was finifhed, both here and at Montreal.

In purfuance of this declaration, upon a Short 
memorial prevented by Meffrs. Monk and Og­
den, on the 23d of Auguft, req.ueft.ing an ad­
journment to Montreal, to examine witneftes 
there with regard to the Court ol Common 
Pleas at Quebec, but without naming any par­
ticular witnefs or witnefles, or any fa£t or fadts 
intended to be proved by them, and without the 
common folemnity of an oath to the neceffity 
of fuch adjournment, but upon bare fugged ion, 
and contrary to the remonflrances of your Me­
morialists, in their Letter of the 16th and 26th 
of Auguft to the Chief Juftice, he was pleafed 
to adjourn the buSinefs to Montreal, and to 
refufe reporting the proceedings, as requefted 
by your Memorial ills, and again Specially moved 
for by their counfei at the laft meeting5 a pro­
ceeding that will again fubjedt your Memorialists 
to fit as Judges, under an accufation of partiality,

[ 28 ]
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at the enfuing term, they humbly conceive 
contrary to the honor and dignity of govern­
ment, which requires a fpeedy and efficacious 
termination of fo high a charge, either by 
their removal from the feat of juftice if cul­
pable, or by your Lordffiip’s juftice, upon the 
defamer who ffirinks from the proof of his 
foul accufation.

That your Memoralifts feeling themfelves 
as injured men, again humbly intreat your 
Lordffiip to do them juftice, by taking up and 
peruling the proofs of their Memorial, and 
the facts therein fet forth, which they are 
conftrained in juftice to themfelves, to lay be­
fore ypur Lordffiip, in a copy of the proceed­
ings upon the inveftigation up to the 23d of 
June, with the correfpondence referred to in 
their Memorial, and the laft motion made on 
their behalf, fo that your Lordfhip may judge 
of their fituation, and apply fuch remedy as 
your wifdom may dictate.

Your Memoralifts are far from flying from, 
or wiffiing to avoid every further or other in­
veftigation, which your Lordffiip has ordered, 
or may order, in confequence of the addrefs of 
the Legiflative Council into the paft admini- 
ftration of juftice : wrapped up in a confcious 
integrity, and a fenfe of having honeftly and

faith-
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faithfully, to the beft of their abilities, dif«= 
charged their duty as Judges under all the 
changes cf laws and conftitution of govern­
ment, which this country has undergone ftnce 
they had the honor to be appointed Judges. 
They feel themlelves intitled to your Lord- 
fhip’s protection, and having a full and firm 
reliance upon your juftice and impartiality, as 
well as the fenfe of your regard for the honor 
of the King’s government, and the iupport 
of every member of it, under your admini- 
ftration, efpeciaby thofe well known to you as 
your Memorialifts, they look up to your Lord- 
Ihip, on this occafion, for a determination of 
their cafe, from which they have no doubt of 
obtaining complete fatisfaCtion and juftice.

And your Memorialifts fhall ever pray.

September 2, 1787.

Adam Mabane.
(Signed,) Th om'as Dunn,

■

P. Panet.

C O N-
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APPENDIX,

N° I.
The Addrefs of his Majeffy’s Legiflative Council.

May it pleafe your Lordfhip,
The extraits from the minutes of our Journals, which, 

accompany this addrefs, will fhew to your Excellency the 
reafons and grounds which have engaged the Legiflative 
Council, humbly to requeft that your Lordfhip will take 
fuch heps, as your Lordfhip, in your wifdom, fhall judge 
belt calculated to promote the ends of public juftice, and to 
vindicate the honor of government, which are both fo ef- 
ientially interefted in an enquiry into the charges and accu- 
fations, fo publicly brought before the Legiflative Council, 
aoainft the paft adminiftration of juflice, in the Courts of 
Common Pleas for the two diftrids, as well as againft the 
Judges of the fame; and that of inconfiitency in fome of 
the judgments of the Court of Appeals.

Council Chamber, April 27, 1787.

(Signed) HENRY HOPE, Frefident.
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N° II.
To His Excellency the Right Hon. Guy, Lord DorchePer, 

Captain General and Governor in Chief of the Colonies 
of Quebec, Nova Scotia, and New Bruniwick, he. 
he. he.

i he Memorial of the underfigned Judges of His 
JVlajcity’s Courts of Common Pleas for the Dif- 
tiicts of Quebec and Montreal.

Sheweth,
I hat on the 14th of April laff, James Monk, his Ma- 

jefty’s Attorney General for this province, on being heard 
as council at the bar of the honourable the Legiflative 
Council, upon a petition of fome of the citizens of Quebec 
and others, relative to an ordinance for regulating the pro- 
c cdmàs or the Courts of Juftice, then before a Committee 
of the whole council, did, in a fpeech of confiderable 
length, delivered in prefence of a crowded audience, enter 
into a general held of declamation againft the laws and ad- 
miniftration of jufrice for this province, charging not only 
the courts of Common Pleas for both diftriiSts, but the pro­
vincial court of appeals, and even the Lords of his Ma- 
jefly’s Council with inconfiftency in their judicial deci­
sions ; and a!fo charging the Judges of the Court of Com­
mon Pleas, tor the diferiet of Quebec, with partiality, in 
having through grace and favor granted to John Frazer, 
of London, merchant, what they afterwards denied to 
William Goodall, of the houfe of Watfon and Rafleio-h, 
in a cafe of a fimilar nature ; which laft imputation is of 
the moll ferious nature and confequeuce to your Memo- 
rialills affe&ed thereby, and to government,

That
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That when the Attorney General was called upon to 

avow and fupport what he had advanced in this behalf, and 
fpecially required fo to do by the Legiflative Council, as 
well as generally by an honourable member, Mr. Caldwell, 
to bring forward any accufation whatever of partiality, 
other than that ftated in the queftions put to him by the 
Council ; he the faid Attorney General did, in place of 
anfwering direCtly to fo plain a queftion, evade the Lme 
under pretext of confulting his clients, as may appear by 
his anfwer of record, and having taken time, full fix days 
to prepare himfelf to fatisfy the council in this refpeCt, in 
place of coming forward to fupport fo foul an accufation, 
did, at the moment of the laft adjournment of the coun­
cil to wait on your Lordfhip at the clofe of the feffion, 
prefent an anfwer for himfelf and his clients equally evaftve, 
for all which your Memorialifts beg leave to refer your 
Lordfhip to the Journals of Council, and to the laft an­
fwer abovementioned.

Your Memorialifts therefore humbly pray your Lordfhip 
to do themjuftice, by vindicating the dignity of govern­
ment, thus wantonly infuked in their perfons by the King's 
Attorney General, and thereby refcue their characters and 
reputation from an attack of partiality fo malicioufly and 
publicly brought againft them and unfupported, which may 
alfo, upon the flighted inquiry, be proved to be altogether 
without foundation, and which is altogether unconnected 
with any farther enquiry or inveftigation, your Lordfhip 
may think proper to make into the charges of inconfift- 
ency, in the judicial decifions of the Courts of Juftice, 
alledged to arife from the inadequatenefs and uncertainty 
of the laws.

Quebec, rft May, 1787.
A. Mabane, J. C» P. for Quebec, 

^Signed) J. Fraser,
Pre. Panet, J. C. P.

F 2 ExtraCfc
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N" III.
Extract from the Minutes of Council, 18th May, 1787.

Read a Memorial of Mr. Judge Mabane, Mr. Judge 
Frafer, and Mr. Judge Panet, to his Excellency the Go­
vernor, dated the ift inltant, {fating among other things, 
that an accufation of partiality was made before the Legi­
slative Council, on the 14th April laft, againft the Judges 
of the Court of Common Pleas at Quebec, by James 
Monk, Efq j his Majehy’s Attorney General, and “ pray- 
<c ing his Lordfhip to do them juftice, by vindicating the 
“ dignity of government thus wantonly infulted in their 
“ perlons by the King’s Attorney General, and thereby 
“ refcue their character and reputation from an attack of 
6£ partiality fo maiicioufly and publicly brought againft 
“ them, and unfupported, which may aifo upon the 
“ llightefb enquiry be proved to be altogether without ft un~ 
“ dation, and which is altogether unconnected with any 
“ further enquiry or inveftigation his Lordfhip may think 
64 proper to make into the charges of inconfiftency in the 
“ judicial decifions of the Courts of Juftice, ailedged to 
“ arife from the inadequatenefs and uncertainty of the 
“ laws.” Here Mr. Judge Mabane withdrew j then, read 
the addrefs of the Legiflative Council to his Lordfhip, 
dated 27th of April, “ rcqueftjng his Lordfhip, upon the 
“ reafons and grounds therein referred to, to take fuch 
“ fteps, as in his vvifdom, he fhould judge beft calculated 
£C to promote the ends of public juftice, and to vindicate 
“ the honour of government, which are both fo eflentially 
“ in .erefted in an enquiry into the charges and accufations 
“ fo publicly brought before thjg Legiflative Council, 
“ againft the paft adminiftration-W’ juftice in the Court of

“ Common



«< Common Pleas for the two diftri&s, as well as againft 
« the Judges of the fame, and that of inconfiftency in 
<c fome of the judgments of the Court of Appeals.” Read 
alfo theexcrad from the journals of the Legiflative Council, 
and the papers A and B, which accompanied the Addrefs. 
Whereupon it is ordered by his Excellency, with the ad­
vice of the Council, that it be committed to the Chief 
JuPiice to caufe the inveftigation defired to be made, by* 
hearing the parties publicly in the Council Chamber, and 
that the report be made to his Lordfhip with all convenient 
fpeed, and firft upon the queftion of Partiality : And the 
Chier Juftice is authorized to employ one or more clerks in 
the fervice aforefaid, with free accefs to records and papers.

(A true Copy.)
(Signed) J. Williams.

N9 IV.
t .

* • t *. l • I : . V

DISTRICT of QUEBEC.
. ‘ ■*: ‘ > y ‘ V . •

COURT of COMMON PLEAS.

Saturday, 24th July, 1784.

Alexander Gray, Efq.
Verfus

Hon. WiLLiAM Grant, Efq,

The Court having heard Mr. Monk and Mr. Berthelot 
for defendant, and the plaintiff in perfon, and confidered 
the plea of exceptions filed by defendant, with the plaintiff’s 
anfwer thereto, and defendant’s reply, difmiffes the excep- 

1 tions
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tions filed with regard to the curatorihip, and orders de­
fendant to plead to the merits in four days, and the fur­
ther hearing and argument be fixed for Saturday next.

By the Court,

David Lynd, C. C. P,

N° V.

In the COURT of APPEALS.

Wednesday, 6th July, 1785.

The Hon. William Grant and Robert Grant, Efqrs.
Appellants, and

Alexander Gray, Efq. &c. Refpondent.

The Court having examined as well the record and pro­
ceedings as the feveral interlocutory judgments given in 
this caufe, and having fully underftoed the reafons of appeal 
and anfwers thereto, and heard the allegations of the faid 
parties by counfel, it is confidered, that the faid feveral in­
terlocutory judgments, particularly thofe of the 24th and 31ft 
of July, 1784, be confirmed, and the proceedings annexed 
to the Writ of Appeal fent back to the court of original 
jurifdidfion, in order to be proceeded on to final judgment, 
with cofts.

(A true Copy.)
Ja. Shepherd, Clerk.

N*
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N° VI.

DISTRICT of QUEBEC. 

COURT of COMMON PLEAS.
•' i / - y> j •

Saturday, 24th December, 1785-.

Alexander Gray, Efq. Advocate, Curator to the vacant 
Succeflion of Alexander Gray, his Father, deceafed,

Verfus
Hon. William Grant, Defendant, and Rob. Grant, 

of London, Efq. Intervening.

The Court having confidered the pleadings of the parties, 
the depofitions of Thomas Ainflie, Efq. and Charles Stuart, 
Advocate, witnefies produced in this caufej alfo the different 
papers produced as well by the parties as by the Laid Thomas 
Ainflie and Charles Stewart, to wit, the copy of a Power 
of Attorney from the late Alexander Gray, of Edinburgh, 
Writer to the Signet, to William Grant and Charles Stuart, 
bearing date the fourteenth and fixteenth of June, one 
thoufand (even hundred and eighty four, attefted by James 
Monro, Notary Publick ; an Indenture, bearing date the 
fixteenth of November, one thoufand feven hundred and 
feventy-five, made between the aforefaid Alexander Gray, 
deceafed, as adminifirator of all the effe&s, goods, rights, 
and credits of the deceafed John Gray, late of Quebec, 
merchant, of the one part, William Grant, the prefent 
defendant, of the o-her part, .and Robert and William 
Grant, of the city of London, merchants, and co-partners, 
and the Paid Revert Grant, in his own private name, of 
the other part ; an Arbitration Bond, ftgned by the Hon.

5 William
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William Grant, the defendant, and by Charles Steward, 
attorney by procuration to Alexander Gray, the father of 
the now plaintiff, dated the twenty-fourth of Odlober, one 
th-oufand feven hundred and eighty-five ; the Award made 
by Anthony Vialars, Hugh Finlay, Robert Lifter, John 
Lees, junior, and James Shepherd, dated the thinieih of 
June, one thoufand feven hundred and feventy-eight ; two 
Letters wrote by defendant to Thomas Ainflie, dated the 
twentieth and twenty-fecond of September, one thoufand 
feven hundred and eighty-three; three Sketches of Ac­
counts between the defendant and'and the fucceffion of the 
late AfeSa’tifter G ray, which were ; produced .by the afore - 
faid Thomas Air.Tie ; the.Deed of Caratorfhip granted by 
the Prerogative Court at Quebec the twçnty-fecond of 
June, one thoufand, feven .hundred and eighty-four, by 
which the prelent defendant was defied and chofen curator 
to the vacant eftate of his father Alexander Gray, deceafed ; 
a Power of Attorney from the aforefaid Robert Grant to 
James Grant, of Quebec, bearing date the leventeenth of 
May, one thoufand feven hundred and eighty-four; Let­
ters of Adminiftration from the Right Reverend Father in 
Gcd the Archbilhop of Canterbury, to the faid Robert 
Grant, to adminifter to the effefis, kc. of the late Alexan­
der Gray,, dated the nineteenth of November, one thouland 
feven hundred and eighty-three; alfo Letters of Admini­
ftration from the faid Archbilhop of Canteibury to the laid 
Robert Grant, to adminifter to the eftate of the late John 
Gray, dated the fourteenth cf December, one thoufand 
feven hundred and eighty-four ; a Paper Writing figned by 
Jemes Monk, advocate for the faid Robert Grant, inter­
vening party, and likewife figned by Alexander Gray, the 
plaintiff, intitled, State of Payments, kc. Having care­
fully examined the whole, and duly deliberated thereon, is 
of opinion, that the faid Alexander Gray, by virtue of the 
Deed of Curatorfhip to him granted by the Prerogative

Court
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Court at Quebec, agreeable to the law, cuftom, and ufage 
of this country, which is in force by virtue of an Ad of 
Parliament, intitled, “ An Ad for the more effectual Pro- 
vifion of the Government of the Province of Quebec, in 
North America,” made and paffed in the fourteenth year 
of the reign of his prefent Majefty, is duly authorized to 
manage, govern, and adminifter to the effeds, &c. of and 
belonging to the eftate of the late Alexander Gray, and 
likevvife to the effeds of the late John Gray, the faid Alex­
ander Gray having furvived the faid John Gray, according 
to the three hundred and eighteenth Article of the cuftom. 
followed in this province, Le Mort Saifit le Vif. Having 
further confidered, that from the death of the aforefaid 
Alexander Gray, which was on the twelfth of January, in 
the year one thoufand feven hundred and eighty, until the 
time when the plaintiff obtained Letters of Curatorfhip to 
the vacant eftate of the faid Alexander Gray, the defendant 
could not pay the debt in queftion with fafety to himfelf, 
not knowing any perfon in the province fufEciently autho­
rized to give a difcharge for the fame. And laftly finding 
that the defendant, in the year one thoufand feven hundred 
and eighty-three, took feveral fteps to acquit and difcharge 
the aforefaid debt; for thefe confiderations the Court con­
demns the defendant, the Hon. William Grant, to pay to 
plaintiff the fum of eight hundred and ninety-one pounds, 
fifteen {hillings currency of this province for the full ba­
lance and perfect payment, as well of the principal fum as 
the intereft thereon, mentioned in the aforefaid Award of 
the thirtieth of June, one thoufand feven hundred and 
feventy-eight, according to the account annexed to the 
prefent judgment, with intereft.on the principal fum of 
feven hundred and feven pounds, nine {hillings and two­
pence, from the firft of July, one thoufand feven hun- 

'dred and eighty-four, until the whole be paid with cofts 
•f fuit. And it is further ordered, That the aforefaid
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lum, with the intereft thereon, be immediately after the 
receipt thereof lodged by the plaintiff with David Lynd, 
Efq. Clerk of this Court, in order to be diftributed among 
the creditors of the late Alexander Gray, who may have a 
juft claim thereto, according to law. And in order that 
the faid creditors may afeertain their rights, and claim what 
may be due to them, it is ordered, That at the inftance of 
the plaintiff an advertifement in the French and Englifft 
language be forthwith inferted in the Quebec Gazette, for 
three weeks fucceftively, notifying to all thofe who pretend 
to have any demand on the eftate of the late John Gray, 
of Quebec, merchant, or the late Alexander Gray, Efq. 
Wri ter to the Signet at Edinburgh, that they produce and 
lodge with the aforefaid David Lynd, Clerk of this Court, 
their refpedlive accounts, duly authenticated and aitefted, 
on or before the ftrft of April next, with their petition or 
requetes in collocation, on failure whereof they will be pre­
cluded, and this Court will proceed to a diftribution of the 
aforefaid money, ordered to be depofited as aforefaid ; dif- 
miftes the faid Robert Grant from his intervention, faving 
to him his recourfe againft the plaintiff in his capacity of 
Curator to afeertain his debt, and condemns him to pay 
the cofts occafioned by his intervention.

(A true Copy.)

Quebec, 30th Sept. 17S9. David Lynd, C. C. P.
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n° vir.
In the COURT of APPEALS.

Friday, 29th Dec. 1786.

William Grant and Robert Grant, Plaintiffs,
Againft

Alexander Gray, Defendant.

On APPEAL in ERROR.

The parties having been fully heard, and it not appear­
ing that the plaintiff in the addion brought in the Common 
Pleas is one of his Majefdy’s Canadian fubjedds, and this 
Court being of opinion if he was, that he has not proceeded 
to intitle himfelf to bring the faid addion under the antient 
laws and cuftoms of this province ; and it further appearing 
that the faid plaintiff below, and all the parties, are natural- 
born fubjedds of Great-Britain, and no letters of admini- 
fdration having been fued out of the Prerogative Court of 
this province upon the efdate or eftates intefdate, for which 
the faid addion was brought ; it is therefore ordered by the 
eonfideration of this Court, that Alexander Gray, the plain­
tiff below, take nothing by his writ, plaint, and judgment 
in the Common Pleas, but that the faid judgment, and 
every part thereof, be wholly reverfed and annulled ; and 
it is alfo adjudged by the eonfideration of this Court, 
that the appellants do not recover any cofds from the faid 
Alexander Gray, the refpondent, nor either appellant from 
the other, that the parties may be feverally left to bear their 
®wn cofts.

Ja. Shepherd, Clerk.

G 2 NS
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NJ VIII.
L’Humble Supplique des Citoyens Canadiens de Quebec.

Qu’il plaife à votre Excellence,

Nous citoyens Canadiens de la ville Quebec prenons la 
liberté de faire a votre excellence nos très humbles repre- 
fentations fur un objet qui interefle efîentiellement notre 
tranquilité et le bonheur de cette province.

Une j'ufte et précife éxécution de nos loix civiles eft 
notre vœu, et les alterations qu’elles ont fouffertes, et 
qu’elles pourront encore fouffrir font nos craintes et nos 
peines. Ces Loix ont établi les titres de nos biens et de nos 
familles au nombres de cent vingt mille âmes, qui forment 
les dix neuf vingtièmes de la population aduelle. La 
Capitulation, on nous maintenant expreffement dans l’en­
tière et paifible propriété et poffeffion de nos biens nobles et 
innobles, meubles et immeubles, nous à necefl’airement 
confervé ces Loix civiles qui les definiffent ; et l’un, des 
articles de l’Acte de Parlement de la Année du régné 
de la très Gracieufe Majefté, confiderant avec juftice ce 
pays comme conquis, nous les a fi clairement accordées 
qu’il ne doit avoir dans les cours de juftice aucune doute 
qu’il ait fous-entendu d’y introduire, en outre, d’autres 
loix, qui n’ont jamais été publiées en cette province, 
puifque leurs plus célébrés commentateurs déclarent qu’elles 
n’ont aucune force en pays conquis et déjà habités. Nous 
ne pouvons même imaginer que l’aéle du parlement qui 
nous accorde nos propriétés et ces loix ait entendu autorifer 
des alterations reiterees, qui detruiroient leurs principes 
fondamentaux ou meler avec ces loix, d’autres loix, foit 
generales, foit particulières qui ont des principes differens, 
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et qui font peu convenables à ce pays, dans la vue de fa- 
vorifer une certaine clafle d’individus feulement ; parceque 
du mélange de diverfes loix, en un même pays, il ne peut 
refulter qu’une confufian, la defunion entre les fujets, et 
des incertitudes ruineufes aux familles.

L’Alteration de nos loix civiles, coutumes et ufages 
mérite la plus grande moderation, et les precautions les 
plus importantes. Ces loix font fimples claires, connues, 
et juftes, même pour le commerce, puifqu’elles favorifent 
beaucoup le prompte recouvrement des dettes, la juftice, 
et l’égalité entre les créanciers, Elles confiftent en ordon­
nances, que les Rois n’ont voulu faire, îorfqu’elles touchaient 
aux propriétés et aux droits, des citoyens, que fur les refa­
isions des Etats; c’eft a dire les trois ordres du peuple. 
Nos coûtumes n’ont aufîi été rédigées par Ecrit que de 
cette Maniéré, et leur redaction na’ été faite que fur les 
refolutions des mêmes états. C’efl: pourquoi les lettres 
patentes de la derniere redaction les déclarent, et garantif- 
fent expreflement, comme loi et édit perpétuelles et irré­
vocables; et que l’ancien gouvernement n’a pendant plu- 
fieurs fiecles fait que peu d’ordonnances, dont aucune ne 
donne atteinte à ces loix. Telles font les loix, coutumes 
et ufages pour nos droits réels et perfonels, dont les an­
ciens et notables, meme les nouveaux Canadiens qui font 
en cette province, fans diftinélion de naiflance, ont d’ac­
cord entre eux, demandé l’exaéfe éxécution à fa Majefté, 
en la fuppliant de remedier à l’Etat aéluel de cette province.

Nous fupplions donc, très refpeélueufement, votre feig- 
neure, de vouloir ne donner aucune fanétion à ce qui 
tendrait à détruire les principes fondamentaux des loix, 
coutumes, et ufages qui regient nos propriétés, ou qui 
voudraient introduire d’autres Loix, attendu que toutes 
innovations en loix ne devraient fe faire qu’avec les mêmes 
precautions qui les out établis.

J/ancienne



L’ancienne et confiante protection que votre Excellence 
a bien vonlu accorder à nos droits les plus précieux, nous 
aflure de celle qui doublera notre reconnaifTance, et nos 
vœux pour votre eonfervation et profperité.

Quebec, le 19th Janvier, 1787.

N. B. The foregoing petition was figned by 345 perfons.

N ° IX.
Extra# from the Minutes of Council.

Thurfday, 1 ft February, 1787, 
His Honour the Lieutenant Governor fignifie.d to the 

Council, that his Excellency the Right Hon. Lord Dor- 
chefter, had put into his hands a petition figned by a great 
number of refpedlable fubjedls of his Majefty, refident at 
and near Qjebec. That his Lordfhip had directed his ho­
nour to inform the Council, that upon receiving the peti­
tion, he was on the point of returning it to the Gentle­
men who had prefented it, not feeing to what purpofe it 
tended. That his Lordfhip remained for fome time un­
decided, whether he fhould not return the petition ; but, 
having received the report of the Committee of Merchants 
at Quebec, and that of thofe at Montreal, accompanying 
the repoitof the Committee of Council named by his Lord- 
fnip on the 6th of November laft, to take into confederation 
and report upon commercial matters, his Lordfhip per­
ceived the reafon of the alarm taken by the petitioners. 
That his Lordfhip had fent the petition, and the report of

thç
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the Committee of Commerce, together with all the papers 
that were therewith delivered to him, for the information 
of the Council. That his Lordfhip recommends to the 
Legiflative Council, when confidering fuch of thofe papers 
as they fliould judge fit to make the fubjedt of their deli­
berations, in forming regulations, that they would keep 
in view the objedts contained in the faid petition ; to the 
end, that the minds of the people may be quieted, and that 
peace and tranquility may, by their prudence, be pro­
moted*

Extradf from the Minutes of Council, 3d February, 1787.

May it pleafe your Excellency,

We, the Members of the Legifiative Council for the 
affairs of the province of Quebec, in council aflembled, 
return your Excellency our humble and hearty thanks for 
the full and ample communications that you have thought 
fit to give to this Council, of all the feveral reports which 
have been made to your Excellency ; and particularly cf 
the petition lately prefented to your Lordfhip on the part 
of a number of his Majefty’s refpeclable and faithful fub- 
jedts of the town of Quebec -, as well as your Excellency’s 
gracious meflage thereof.

We beg leave to affure your Excellency, that this Coun­
cil will not fail, in our deliberations upon fuch part of the 
various matters annexed to the reports, as may appear to 
us to be objedts of public good, within our fphere and 
powers, to meet your Excellency’s wiihes, in. the fulleft 
manner, by a due attention, on our part, to avoid any 
thing that may give the alarm again, to that clafs of his 
Majefty’s fubjedts, deferibed in the petition, whofe minds 
çsnnot but be reftored to perfedt tranquility, by the mea*

fur es



t 43 J
fares that your Excellency has thus, in yoiir wifdom and 
juttice, taken on the occafion.

Council Chamber, 
ift Feb. 1787.

Henry Hope, Prefident#

N° X.
A Son Excellence le très Honorable Guy Lord, Dor­

chester, Capitaine General et Gouverneur en Chef 
des Colonies de Québec, Nouvelle Ecofia et Nouveau 
Brunfwick, et leurs dépendances ; Vice-Amiral d’Icel- 
les ; General, et Commandant en Chef de toutes les 
troupes de fa Majefté dans les dittes Colonies, et dans 
l’Ifle de Terre-neuve, &c. &c. &c.

Qu’il plaife à votre Excellence,
Dans un tems, où l’arrivée de votre Seigneurie fembloit 

ne devoir faire penfer aux anciens et nouveaux fujets de fi 
Majefté qu’a fe féliciter réciproquement de cet heureux 
événement: dans un tems, où nous penfions qu’il y auroit 
un accord mutuel à fe réjouir des douceurs d’un Gouverne­
ment heureux : dans un tems, enfin, ou nous croions la 
tranquilité rétablie, les anciens fujets revenus d’un ftfteme 
qu’un oppofition generale des loiaux fujets Canadiens de- 
voit leurs faire regarder comme inadmiflible, dans un pais 
où les oppofans, par droit, nombre, fortunes, et propriétés 
doivent emporter la balance ; c’eft: avec la furprife, la plus 
grande, que nous voyons les nouvelles demandes des an­
ciens fujets de fa Majefté qui ne tendent à rien moins qu’a

boulverfer
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boulverfer les îoix fondamentalles des nouveaux, à les 
anéantir, et par la, leurs propriétés. Cette commotion 
feroit alarmante, fi les loyaux fujets Canadiens de fia Ma- 
jefté n’étoient perfiuadés que elle a les vues les plus favorables 
pour fon peuple Canadien; que lors qu’elle verra, par 
l’Entremife de votre Seigneurie, au pied de fon augufie 
trône, l’oppofition generale et formelle de fies loyaux fujets 
Canadiens aux demandes injuftes et outrées de fes anciens 
fujets ; que quand notre très gracieux Souverain fera in- 
ftruit que tout un peuple, qui n’a jamais cefTé de lui être 
fidel, fie reunit pour reclamer fa juftice et fon équité, pour 
lui conferver fes loix municipales, fes loix, fur lefqueles 
font fondés fes biens, fortunes, et propriétés ; fes loix, 
que le droit des gens allure, que la capitulation a promife, 
qu’une proclamation a folemnellement ratifiée, et que le 
Bill émané de fon auguft Parlement dans la quatorzième 
année de fon régné bienfaifant, a maintenu, et nous ga­
rantit; que quand fa très digne Majefté daignera promener 
fes regards fur cette étendüe de pays qu’habite un peuple 
qui défire le lui conferver, et qu’enfuite elle comparera cette 
quantité de perfonnes qui lui font fi fidèlement attachées, 
les biens et les propriétés de tant d’individus, dont on veut 
renverfsr les principes fondamentaux, avec le nombre, fi 
petit, des anciens fujets, et de fi peû de propriétés; ne 
devons nous pas efperer, que notre très gracieux Souverain, 
bien loin d’acqu'efcer, à des demandes auffi injultes, affer­
mira encore et rendra plus fiables les loix conftitutionelies 
et municipales de fes fidels et loyaux fujets Canadiens.

Nous fupplions votre Excellence de vouloir bien jetter 
un regard fur les deux addreffes envoiées ci-devant pour 
être mifes au pied du trône augufie de fa Majefté, dent 
nous avons l’honneur de vous tranfmettre les copies ; de 
les confiderer comme le vceu unanime et invariable de la 
nation : Et que par vôtre illuftre prote&ion notre très 
gracieux Souverain yeuille bien y avoir référence. Nous
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efperons que votre Excellence n’aura aucun égard â cés 
demandes de Chambre d’Affèmblée ; de Chartre d’incor­
poration, dont le but eft à peu près le même; d’un enre-* 
gîtrement des contrats; de Greniers et marchés publics 
pour les Grains, &c. d’un commerce avec Vermont; de 
ces innovations pour les douaires hypotheques, &c. Ces 
points étant allés clairement expliqués dans notre loi : le 
tout ne tendant qu’à la Tapper, et nous parodiant contraire 
et préjudiciable à l’avantage de la province. Que tous 
autres articles de ces demandes qui ne fregardent pas le 
commerce feul, méritent un défaveu do notre part, comme 
oppofés au bien, aux intérêts, aux droits, et aux privilèges 
les plus facrés des divers états qui compofent cette Pro­
vince, et à qui Tans daigner les confulter, ou veut impofer 
des loix dont eux-feuis Tendront tout le poid.

Nous oTons nous flatter que votre Seigneurie voudra 
bien Taire valoir notre oppofition par tout où beToin fera. 
Qu’elle voudra bien l’appuier de Ton credit; Tes connoiT- 
fances dans la province des Tujets qui l’habitent la rendent 
plus capable que tout autre de Taire, avec cette intégrité 
et cette impartialité, qui en tout tems, ont charaéleriTé 
votre Excellence, un rapport fidel et exaét des vrais Ten.- 
timens de notre nation ; et de pointer cette diftinétion que 
l’on doit mettre entre la futilité des demandes, et les 
droits réels des oppoTans. Et c’eft avec la confiance 
la plus fincere que nous nous attendons encore aux 
marques de cette proteéüon bienTaiTante, fi Touvent 
reiterée à notre egard ; qui Tait, que Tous un gouverne­
ment chéri, le plus Augufte des Roix eft adoré, et ne 
peut qu’augmenter notre amour en Te faiTant repréTenter 
parmi Tes loyaux Tujets Canadiens par votre Seigneurie, pour 
la proTperité de laquelle nous ne cefîsrons de prier.
Montréal, le 3me Février 1787.
N. B. The Toregoing Addrefs was figned by 3i5perfo*S«
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