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N ot % Court of Appeals.

LOWER-CANADA,

In a Cause Between

WirLiam CAMPBELL, _
( Defendant in the Court below) Appellant;

AND

DANIEL SUTHERLAND,
( Plaintiff in the Court below) Respondent.

- THE APPELLANT’S CASE.
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THIS Appeal originates in an Action for £10,000 damages for a T ibel, .
brought by the Respondent against the Appellant in the Court of King's
Bench at Montreal. - The circumstances which gave rise to the Action
are the following :

On the 18th June, 1813, Niel Robertson, son-in-law of the Appel-
Jant, who is one of His Majesty’s Justices of the Court of King’s Bench
* in Upper-Canada, died at Coteau du Lac 1n the District of Montreal 1
this Province, leaving an only daughter, issue of his marriage with the
Appellant’s daughter, previously deceased, and entitled to a large perso-
| nal and real Estate under her father’s Will, of which the Appellant,
- . Respondent and John Richardson, Esquire, were appointed Executors.
Of the death of his son-in-law the Appellant was not apprized, ’tll
thirty-seven days after it occurred, by a leter (dated 28th June, 1813)
from the Respondent, who, in the mean time, without any intimation of
his intention to the Appellant, and without his knowledge, procured 1
“]

himself to'be appointed Tutor: to the Appellant’s said grand~daughter;
which office, in a letter subsequently written to the Appellant, he pre-
tended would interfere with his public duties, and had been accepted by
him with great reluctance. The Appellant, in answer to this letter from
the Respondent, informed him of his intention to visit Montreal speedily
and relieve him from the burthen of the said office. As soon thereforé
as his public duty permitted, the Appellant went to Montreal for the
purpose of getting himself appointed Tutor to his said grand-daughter,
and managing her concerns. He found that the Respondent, far from
then deeming the office of Tutor a burthen, viewed it in a very ditlerent
. light, and refused to relinquish it in favor of the Appeliant, who was |

thereby constrained' to take legal course to divest the Respondent of the '
office 3 and in October last presented a Petition to the Court of King’s
Bench at Montreal, to set aside the appointment of the Respondent to
be Tutor as aforesaid, as having been illegally made,in the absence of the
Appellant, without notice to him, without his knowledge, and to his
prejudice, .he the Appellant being nearest of kin and entitled to the
guardianship of his grand-child.— L'he Respondent, unwilling to lose the
‘advantage which he had flattered himself he would derive from the pos-
‘séssion qf the large Estate of the minor, was blind to the unreasonable-
‘ness of his conduct, in opposing the natural and legal right of the Ap.
‘pellant to the care of his grand-child, and pertinaciously resisted the
‘said Petition, Having 'in his answer to the said Peution ascribed to

o T _himself great personal fitness for and pretensions to the oflice of Tutor,
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and insisted on the appointment already made as a bar to the demand of
- the Appellant, it became proper, inorder to unmask his views, toexhibit :
the art and management used by him to obtain the office, and shew his |
unworthiness-of it, to fyle the Correspondence which had taken place |
'between the Appellantand him. The letters composing this Correspon- |
dence had been previously put into the hands of the Appellant’s Counsel ‘-
with remarks for his instruction written on them, at a time when the ne- !
cessity of fyling them was not foreseen. These letters with the remarks I
on them were therefore fyled in support of the said Petition. It 1s i
| these remarks upon which the Respondent has attempted to ground his
> Action of damages for a Libel,—This Action was instituted and the
Appellant arrested within twenty-four hours after the fyling of the Let-
ters, upona most extraordinary affidavit, by which the Respondent took.
pon himself toswear that an actual damage to the amount of £1,000
h'?d then been sustained by him, and that the Appellant was indebted to 1
him in that sum, This Aflidavi, which may give rise to other proceed-
ings, is not, however, in question in this Cause. *{

‘In the Respondent’s Declaration it is alledged, that the Apellant * en-
{ “ yying the happy state and condition the Respondent’s uniform good
¢ conduct and character had placed him in, and fearing lest such his
¢¢ good conduct and character, would haveweight in the minds of His Ma.
* jesty’s Judges of the Court of King’s Bench, in the decision of a question i
¢ ‘pending before them on a Petition which he, the said Appellant, had ‘
“ presented to have an election and appointment of the said Respondent ,
% as Tutor to Elizabeth Ann, minor daughter of Niel Robertson set aside q
3 ¢ and himself, the said Appellant, elected as Tutor in his place, and con- '
“ triving and insidiously, wickedly, and maliciously intending to injure
¢ the said Respondent in his good name, fame, credit and Yeputation,
¢ and to bring him to public scandal, infamy and disgrace, and to hold :
i _and % him up as a character unfit to hold his place or situation of Post Master — —
 or the appointment of Tutor to the said minor child, did, on the 8th 1’
¢ of October 1813, among other Exhibits, fyle in the Court of King’s |
 Bench for the District of Montreal in the proceedings or record ress {
¢ pecting the said Petition, two letters which had been written by the said
s¢ Respondent to the said Appellant, one dated at Montreal, the 28th day |
“ of June last past and marked Exhibit No, 1, and the other dated also )
¢ at Montreal aforesaid the 27th day of July also last past, and marked 1
% Exhibit No. 2: and on each ot the said letters the Respondent did write
% certain remarks which contain the false, scandalous, malicious, insidious
« and wanton Libel herein complained of, and by the said remarks
¢ did falsely, maliciously and insidiously tax, accuse, and charge him, the
‘¢ said Respondent, with having abused his public trust of Post Master,
* and with having detained the said letter written to him, the said Res-
¢¢ nondent, on the 28th day of June last to him, the said Appellant, after
1 " l?e the said Respondent, had marked the said letter with the Post Ofhce
i me’xrk, or that he, the said Rcs;l)]onde_nt, had marked the said letter false-
¢ ly, to make it appear that he had given the information contained 1n
s the said letter to the said Appellant, though, in order to forward his,
¢¢ the said Responaem’s designs, he had not actuglly given or 1ptended to
‘ “ give the said Appellant the information contained 1n the said letter 1n
'?' ¢ the time he should have given such information ; and that, 1n order
« 10 withhold from the Appellant the 1nformation contained in the said
_ ¢ letter, bearing date the 23th day of June last, and marked with the
s ¢ Post Office mark on that day, the said letter was not then forwarded by the
e Post, but designedly detained by the Respondent to somé subsequent
¢ Post day: and further, he, the said Appellant, by the said remarks by
¢ him so made and written, on the said two letters, taxes, accuses, and
é& ¢ charges the Respondent with having practized a systematic scheme of

% insidious hypocrisy and deception and design in his conduct, to o?‘ta:;lr;

- b m ed s e

]
&
’ 4J




% the appointment of Tutor aforesaid to the said minor child ; and.lastl_y,
« he, the said Appellant, most falsely, insidiously, and maliciously in and
« by the said remarks made by him on the said letter dated the 27th day
¢ of July last, and marked Exhibit No. 2, as aforesaid, vilifies the cha-
« racter of the said Respondent in the blackest manner, and holds him
. up‘és a character that should be held in contempt, ‘'shunned, and ab-
« horred by every honest man, by writing and publishing on the last men-
* tioned letter, amongst other things the following words of and concern-
¢ ing the Respondent, to wit, * His conduct {meaning the Respondent’s
« conduct, who was the author of the letter) admits of no comment un-
“ mixed with the contempt and indignation of every honest man, in thus
¢ acting in defiance of law, of reason, of nature, an_d pf common honesty ;”
¢ by means whereof the Respondent hath been injured, &c¢.”: and the

Declaration conclude_s for £10,000 damages.

L]

To this Action the Appellant pleaded—

1st. A peremptory exception @ la_forme or demurrer.

2d. The General Issue, |

gd. A special plea of justification.

"The grounds assigned for the exception or demurrer are—

1st. That thesaid Declaration doth not set torth or shew the par.
ticular words complained of asbeing libellous” and defamatory, but ap-
pears to contain a coloured paraphrase and construction of the said Ap-

pellant on certain remarks or language supposed to have been made and
used by the said Appellant, which remarks and language are not set forth

in the said Declaration.

od. That it is not alledged or shewn in the said Declaration, that
the words and language therein complained of as libellous were published.

- gd. That various, distinct, and different supposed Libels, made at
different times and in different - writings are confounded in one and the

‘same Count.

4th. That the nature of the proceedings in the course of which the
supposed Libels in the said Declaration mentioned are alledged to have
been made, 1s not in and by the said Declaration sufliciently set forth

“and shewn,

sth. That although different supposed Libels are in the said Decla-
ration complained of, yet the damages therein and thereby demanded are
alledged to have arisen from one certain Libel, and it doth not in and by

the said Declaration appear, nor is it shewn by which of the said sup-
posed Libels the said damages were occasioned.

‘6th, Thatit is apparent in and by the said Declaration, that the

,words and language in and by the said Declaration supposed to have been
.used by the said Appellant, and therein complained of as  libellous were
,used 1n a judicial proceeding in the Court of King’s Bench, upon and in
 Tespect of a matter litigated between the said Respondent and Appellant,
~and for the support of the rights and interest of him, the said Appellant,

in such judicial proceeding ; and that therefore no cause of Action could
thence have arisen to the said Respondent,

7th, That the said Declaration is wholly vague, inconsistent, in-
congruous and insufficient in law. '- ~.8th,



8th. That the said Declarati
canse oL Acitoat 1HC o claration doth not set forth or shew a legal

- The soe.c!al plea of Jus~t1ﬁ_cation. sets forth the presenting of the
aforesaid Petition to set aside the appointment of the Respondent to be
Tutor as aforesaid, and the proceedings thereupon had, and that with
his replication to the Appellant’s answer the Appellant fyled the letters
mentioned in the Declaration, upon which the following remarks were
:‘ertten, viz.: on the said letter of the 28th June, 1813, these remarks,
“ The foregoing letter was not written until ten days after Mr. Robertson’s

death, and not received at York until twenty-seven days after the date;
» although, according to the Momreal Post mark, it would have been
o fﬁcel_\!ed in half that time if it had been forwarded. It was answered
2 the same day 1t was received, intimating among other things, my m*
= tention of coming to Montreal for the purpose of taking charge of my
g g;a%d daughter and hf.:r affairs, and disapproving of any .appomtment
S (l)) utor, unless required by the laws of the Lower Province.—It may
e remarked on the foregoing letter, (besides the extraordinary delay
“pin writing and forwarding) that 1st. Mr, S. expresses his reluctance

even to act as Executor. 2d. He intimates that I cannot act as Exe-
¢ cutor, but modestly requires that I should, by power of attorney,
¢ sanction whatever the other Executors, or either of them. should do.
:: gd. Hesays the Gentlemen of the Law advise the absolute necessity of

appointing a Tutor forthwith, and intimates his intention of pro-
“ ceeding to make such appointment, without waiting to koow my sen-
¢ timents, either as Executor or as —arest of kin to the minor, and all
« this is to be done by the election, not of any one relation, but of friends,
¢ that is (in construction of law) of sirangers to the deceased and to the
¢« minor. Who can be so blind as not 1o s€€ ir all this a systematic
« scheme of deception and design, ‘especially when compared with
« subsequent procecedings.” And upon the second letter of the 27th
July, 1813, there were written the following remarks, viz. . “The fore-
¢¢ going letter was received in eight days after date and answered the
¢ same day, intimating, in explicit terms, ‘my full intention-of being
. speedlly at Montreal, and relieving Mr. S. of the troublesome and
¢ unprofitable charge of Guardianship, which he complains was thrown
« upon him so much against his will.” « When the foregoing letter 18
¢ compared with that of the 28th June, Mr. S.'s intentions are suflicient-
¢ ly developed as designed from the begining, especially by the insidious,
¢ but flimsy hypocrisy observable in the phrase © %n fortunately for ham”
“ but when this phrase 1s compared with his present conduct, 1n pertina-
« ciously clinging to a misfortune which he might so easily get rid of,
¢ h:s conduct admits of no comment unmixed with the contempt and 1n-
« dignation of every honest man, in thus acting in defiance of law, of rea-
¢ son, of nature, and common honesty » which remarks and words are
the same reraarks and words in and by the said Declaration complained
of as libellous.—By the said plea it is further alledged that the said re-
marks and words were justified by the conduct of the said Respondent,
which occasioned the said remarks and words, and were not made or used
with an intention to calumniate the said Respondent, but were made and
used in the judicial proceedings before the said Court, upon the said Pe-
tition of the sad Appellant, for the support of the rights and interests of
the said Appellant in the said judicial proceedings, and in defence of the

said minor and of him the said Appeliant.

-

To the exception or demurrer the Respondent fyled a Pleading of
i he nature of a 7ownder, a replication to the plea of non-culpabilss: and
a replication to the plea of justification, by which last pleading he al-

ledges  that he ought not to be prevented from having and maintainiﬁg
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“ his sa ion, &ec.” because he saith, ¢ That the said plea and the
“ l::]lfesg?:iloﬁ:,t 1(x)nna;tters and things therein alledged and set forth are f'aise’3
““ untrue, and unfounded in fact, and are moreover insufficient 1n law.

To this replication is added —the following conclusion—and wherefore
“ he prays judgment and that the said plea may be rejected, disallowed and
¢ dismissed with costs, and further prays judgment as in and by his Decla-

¢ ration he hath already prayed.”

The parties were heard on the exception or demurrer, which the
Court below onthe 15th February, 1814, dismissed with costs.

The Respondent then obtained a Rule, fixing the Cause for trial on
the 5th April.

On the day fixed for trial the Appellant moved to discharge the
Rule fortrial, onthe grounds that no legal issue had been taken on the
plea of justification, and that the replication was irregular, involving
matters of law and fact, &c, After hearing the parties, the Court dis-

charged the rule for trial,

On the 13th April, 1814, the Respondent mm{ed to fix the cause
for hearing on the said plea of juftification ; which motion, though
refifted by the Appellant, was granted. The parties having been accord-
ingly heard, the Court pronounced the following judgment—¢ The Court
¢ having deliberated on the plea of Juﬁlﬁcat_lon p!eaded by the Defendant,
it 1s confidered that the faid plea 1s infufficient and inadmiffible in law to
“ bar the plea of juftification aforefaid, and the fame is therefore difmiffed
‘¢ with cofts.” From this Judgment and from.the aforefaid Judgment of the
15th February laft, this appeal has been inftituted for the following rea-
fons :

1st. For the General Reason.

2d. Because the Respondent’s Declaration is insufficient in law to
entitle him to maintain his said Action.

gd. Because the Peremptory Exceptions of the Appellant in the Court
below were and are true, sufficient, and well founded in law, and by reason
thereof and the matters therein contained, the said Court ought to have
maintained the said Exceptions and dismissed the Respondent’s Action
with costs ; and because the said Court nevertheless irregularly and ille-
gally dismissed the said Peremptory Exceptions with costs.

4th. Because the said Plea of jJustification of the Appellant was and is
in all things true, regular, well founded, and sufficient in law, and because
the said Court ought to have maintained the said Plea, and nevertheless
did illegally and unjustly reject the said Plea with Costs.

5th, Because no legal 1ssue was by the said Respondent taken or
formed on the said Plea of justification, and because the Replication of the
said Respondent to the said Plea was and is irregular and insufficient, and
did not raise any law issue on the said Plea upon which any hearing or de-
cision could be had or given.

6th. Because the Rule or Order in the said Cause made on the 13th
April 1814, whereby the said Cause was fixed for hearing, was irregular
and 1llegal, and the hearing thereupon had, was also irregular and iliegal

~ 7th. Because the Court below ought to have rejected the said Repli-

cation- of the Respondent to the said Plea of Justification as being irregu-
lar and insufficient,

8th. Because the said Judgment of the ; 5th February, and 18th April
1814, have been rendered contrary to Law and Justice,

To these Reasons a General Answer has been tyled b E
dent: and thus stands the Cause for hearing, yled by tic S



