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FOREWORD

This manual is an exam preparation tool for future life insurance agents registered in the Life
Licence Qualification Program (LLQP). Its contents will help candidates develop the competency
targeted in the ethics and professional practice module of the LLQP Curriculum: Develop an ethical
professional practice, in compliance with the rules governing the life insurance’ sector.

Chapter overview page

The first page of every Chapter outlines the Curriculum module competency components
and sub-components that will be covered. Highlighting which of the evaluation objectives are
addressed in each of the manual’s Chapters serves to identify the contents that are essential to
attain these objectives.

It is thus recommended that candidates regularly review the competency components and
sub-components in order to contextualize and assimilate them as they read each Chapter. This will
help develop an understanding of the nature and scope of the evaluated competency. Candidates
must have fully understood the knowledge, strategies and skills covered in each Chapter in order
to successfully pass the corresponding module of the LLQP licencing exam.

In this text, the masculine form is used for both men and women.

1. In the context of the ethics and professional practice module of the Curriculum, the term “life insurance” is used
to refer broadly to all categories of individual and group insurance of persons, namely: life insurance, accident
and sickness insurance (living benefits), annuity contracts (segregated funds, GIAs and immediate annuities)
and supplemental pension plans.
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CHAPTER 1
LEGAL FRAMEWORK GOVERNING LIFE INSURANCE

Competency component
* |Integrate into practice the legal aspects of insurance and annuity contracts.

Competency sub-component
* Delimit the legal framework governing life insurance.
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1
LEGAL FRAMEWORK GOVERNING LIFE INSURANCE

Insurance agents play an essential role in the insurance market. On a daily basis, agents need to
be familiar with the legal aspects of insurance. These include insurance products and their specific
features, the general form and content of insurance contracts, specific limitations as to the capacity
of certain persons to enter into valid insurance contracts, and other important legal limitations.

The following Chapter provides an overview of the legal framework applicable to insurance and
serves as a guide for insurance agents as it relates to the conduct of their professional practice.
Insurance agents are not expected to be legal experts in the field of insurance law; however, they
can only benefit by being aware of the legal framework and of certain legal technicalities regulating
the insurance industry and, hence, their professional conduct.

In Canada, insurance law is taken from several sources, particularly:
* The Canadian Constitution;
= Common Law;

* Legislation and regulation.

The Canadian Constitution takes precedence over all other sources of law, including federal,
provincial and territorial legislation. That means that legislation and regulation enacted in the
Parliament of Canada and the Parliament of every province and territory must comply with it.

Notably, the Canadian Constitution regulates the division of legislative powers between the federal
and provincial governments (under the Constitution Act, 1867).2 The repatriation of the Canadian
Constitution from the United Kingdom, occurred with the passing of the Constitution Act, 1982,
which contains the Canadian Charter of Rights and Freedoms.®> The Canadian Constitution gives
both the federal and provincial governments the power to pass legislation affecting areas or topics
under their jurisdiction. Insurance law is considered to be an exclusive provincial matter under the
Canadian Constitution.*

Common Law, which originates from England, is law developed by courts based on the decisions
of judges (case law), as opposed to statute law, a civil law system based on laws adopted through
the legislative process of a State or regulations issued by the executive branch of government of a
State.

2. Constitution Act, 1867, 30 & 31 Vict, ¢ 3 (U.K.).
3.  Schedule B to the Canada Act 1982, (U.K.) 1982, ¢ 11, which came into force on April 17, 1982.
4. Canadian Western Bank v. Alberta, [2007] 2 SCR 3.


http://en.wikipedia.org/wiki/Law
http://en.wikipedia.org/wiki/Judge
http://en.wikipedia.org/wiki/Legal_opinion
http://en.wikipedia.org/wiki/Court
http://en.wikipedia.org/wiki/Regulation_(law)
http://en.wikipedia.org/wiki/Executive_(government)
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Common Law applies everywhere in Canada, except in Québec (where a system of civil law based
on the Civil Code of Québec is in force). In the Common Law system, when a statute is passed
into law and declared in force, some element of pre-existing Common Law changes, as required,
to avoid any inconsistency.

More specifically, the principles applicable to contracts, civil fault, property, common law trusts and
agency are still mostly governed by Common Law in Canada. In contrast, insurance law has been
mostly enacted through legislation passed by provincial and territorial legislatures.

This Chapter presents an overview of the most important Common Law rules, statutes and
regulations applicable or relevant to a life and health insurance agent’'s business (life insurance
and accident and sickness insurance).

1.1 Life and accident and sickness insurance in its legal context

An insurance contract is an “undertaking by one person to indemnify another person against loss
or liability for loss in respect of a certain risk or peril to which the object of the insurance may be
exposed, or to pay a sum of money or other thing of value upon the happening of a certain event,
and includes life insurance.™

Annuity contracts issued by insurers are considered life insurance contracts under provincial and
territorial legislation.®

1.1.1 Life insurance

Life insurance covers the risk of one or more persons dying.

5. Insurance Act, RSO 1990, c 1.8, s.1 “insurance”. See the following for the other Canadian jurisdictions: Insurance
Act, RSBC 2012, ¢ 1, s.1 “insurance”; Insurance Act, RSA 2000, c I-3, s.1(aa); The Insurance Act, SS 2015,

c 1-9.11, s. 1-2(1)’insurance”; The Insurance Act, CCSM c 140, s. 1 “insurance”; Insurance Act, RSNB 1973, c
1-12, s. 1 “insurance”; Insurance Act, RSPEI 1988, c I-4, s.1j) “insurance”; Insurance Act, RSNS 1989, ¢ 231,
s.3K); Insurance Contracts Act, RSNL 1990, c I-12, s. 2I), Life Insurance Act, RSNL 1990, c L-14, s.2(u) and
Insurance Companies Act, RSNL 1990, c¢ I-10, s. 2dd) and Schedule s.1k); Insurance Act, RSNWT 1988, c I-4,
s. 1(1) “insurance” and “life insurance”; Insurance Act, RSNWT 1988 (Nu), ¢ I-4, s. 1(1) “insurance” and “life
insurance”; Insurance Act, RSY 2002, ¢ 119, s. 1 1 “insurance” and “life insurance”.

6. Insurance Regulation, BC Reg 403/2012, s.1(2) “life insurance”; Insurance Act, RSA 2000, c I-3, s.639; The
Insurance Act, SS 2015, ¢ 1-9.11, ss.1-4 and 8-100; Insurance Act, The, CCSM c 140, s.148(3); Insurance Act,
RSO 1990, c 1.8, s.171(2); Insurance Act, RSNB 1973, ¢ I-12, s.1 “life insurance”; Insurance Act, RSNS 1989,
¢ 231, s.3(o) “life insurance” (vii); Insurance Act, RSPEI 1988, c I-4, s.1(k.1) “life insurance” (vii); Life Insurance
Act, RSNL 1990, ¢ L-14, s.3.1; Insurance Act, RSY 2002, ¢ 119, s.1 “life insurance” b), c) and d); Insurance Act,
RSNWT 1988, c I-4, s.25, 239 and 244, Insurance Act, RSNWT (Nu) 1988, c I-4, s.25, 239 and 244.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-12/latest/rsnl-1990-c-i-12.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-10/latest/rsnl-1990-c-i-10.html
https://www.canlii.org/en/bc/laws/regu/bc-reg-403-2012/latest/bc-reg-403-2012.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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1.1.2 Accident & Sickness insurance

Accident and sickness insurance may cover loss of health in several ways:
* Loss, duetoaccidentorsickness, of the ability to work at gainful employment (disability insurance);

* Onset of a diagnosed iliness covered by the contract, such as cancer, heart attack, or stroke
(critical illness);

= Accidental death;
= Accidental dismemberment;
* Reimbursement of medical fees and drugs;

* Long term care needs.

1.1.3 Insurers

Insurance contracts are created and underwritten by business corporations or mutual insurance
corporations which are licenced by the government to act as insurers.

1.1.4 Agency relationship

In law, a relationship of delegated authority is called “agency”, and the individuals in that role are
called “agents”. The person, or corporation, delegating the authority is called “the principal”. The
principal controls the extent of the delegation.

1.1.5 Agents

In common law provinces and territories, the relationship between the insurance company and
a life insurance agent (who sells that company’s policies) is considered to be that of a principal
and agent. In other words, agents act on behalf of the insurance company in selling insurance to
clients. The terms and limitations of the agent’s authority are outlined in the written contract each
agent signs with each company he represents.

Insurance agents are either employed by individual insurers or are independent representatives
of specific insurance companies to sell that company’s products to clients. Agents can be
categorized as:

* |ndependent agents;

* Captive agents.’

7. Captive agents are also referred to as career agents or exclusive agents.
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1.1.5.1 Independent agents

Independent agents will have contracts with two or more insurers. Independent agents can sell
policies from a number of insurance companies. They generally place their business through
managing general agents (MGA) who review applications, submit them to the insurers, collect and
allocate commissions.

1.1.5.2 Captive agents

Captive agents represent a single insurer or are bound by contractual stipulations or employment
arrangements to represent a single MGA or insurance marketing entity. The captive agent is
an employee of a specific insurance company (or affiliate of such company) and only sells that
company’s products in return for commission. A captive agent may also be a self-employed
worker having concluded a distribution agreement with an insurer or an Insurer’s affiliate (with an
exclusivity clause)

1.1.6 Managing general agent (MGA)

A managing general agent (MGA) facilitates business between agents, their clients, and insurers
by providing some or all of the following services:

* Supporting and assisting an agent in obtaining contracts with insurers, which can include granting
authority to an agent to act on behalf of an insurer;

* Processing and tracking agents’ business submitted by an agent;

* Providing agents with direct sales support;

* Facilitating the two-way flow of information between the insurer and the agent;
* Pooling of commission payments for the agent from various insurers;

* Facilitating the submission of completed contracting requirements between an agent and an
insurer;

* Training agents;
* Providing market conduct compliance supports to insurers;

* Developing products and/or assisting in the adjusting of claims on behalf of an insurer.?

8.  Canadian Council of Insurance Regulators. Issues paper managing general insurance distribution model.
[online]. Revised February 2011. [Cited July 21, 2017].
http://www.ccir-ccrra.org/en/init/agencies_reg/CCIR_ARC_Life_ MGA_Issues_Paper_Feb 2011.pdf
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1.1.7 Agency

An insurance agency is either a corporation or a partnership that holds a licence from a regulator
or several regulators. An insurance agency must have at least one licenced insurance agent for
the same category of insurance for which the insurance agency holds a licence.

An agent who wants to expand his business by hiring, training and supervising other agents must
apply for a licence as a corporate agency life licence meeting the requirements of the specific
province (or territory) where they intend to operate.® A corporate life insurance agency can also
submit their business through MGAs.

There are a number of conditions regarding certain matters, such as nominees, designated
representatives, the agency name, trade name, and registration with the government that a
corporate agency must meet to become licenced as a life insurance agency.

Any employee of an agency, whether the agency is a corporation or a partnership, who acts as a
life insurance agent, will need to be licenced. This includes anyone who:

* Solicits insurance;

* Obtains or takes an application for insurance;

* Negotiates for or procures insurance;

* Transmits insurance applications and/or policies;

* Offers or assumes to act in the negotiation of insurance;
* Negotiates insurance continuance or renewal;

* Collects or receives a premium,;

* Develops an illustration for life insurance.

An insurance agency must be licenced in British Columbia, Alberta, Saskatchewan, Ontario, Nova
Scotia and Newfoundland and Labrador.

1.1.8 Regulation of insurance and licencing

Given the importance of insurance products to clients and society, it is not surprising that all
companies selling life insurance policies in Canada, as well as the various distribution channels
and the agents themselves, are heavily regulated and supervised. Provincial and territorial
insurance acts contain extensive provisions governing insurers.

Provincial and territorial insurance legislation gives designated actuaries extensive powers
and responsibilities, including reporting on the financial soundness of a life insurer’s business
operations. Designated actuaries must belong to the Canadian Institute of Actuaries, and they
must conform to its practices and processes."°

9.  For an example of the requirements for a corporate agency life licence consult, http://www.fsco.gov.on.ca/en/
insurance/Licensing-Registration/Documents/LifelnsGuide.pdf
10. See: http://www.cia-ica.ca’lhome


http://www.cia-ica.ca/home
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Under the provisions of provincial and territorial law, insurance agents must be licenced. The name
of the applicable regulatory and statutory framework varies from province to province. The regulation
and supervision of life insurance agents will be covered in more detail in Chapter 4 Rules and
principles governing the activities of life insurance agents and accident & sickness insurance agents.

From a legal perspective, Table 1.1 provides an overview of the regulatory and statutory framework
for the common law provinces and territories.

TABLE 1.1
Regulatory and statutory framework for common law provinces and territories

PROVINCE/

TERRITORY LEGISLATION SUPERVISION OF INSURANCE COMPANIES
British Insurance Act, RSBC 2012, ¢ 1 Financigl Institutions Commission of British
Columbia Financial Institutions Act, RSBC 1996, | Columbia

c 141
Insurance Act, RSA 2000, c I-3 The Office of the Alberta Superintendent of
Alberta Ir!surance (Alberta Treasury Board_and
Finance, Financial Sector, Regulation and
Policy)
Saskatchewan The Insurance Act, SS 2015, ¢ I-9.11 Financial and Consumer Affairs Authority
of Saskatchewan (FCAA)
Insurance Act, CCSM, c 140 Financial Institutions Regulation Branch
Manitoba Insurance Agents and Adjusters (FIRB) (part of Manitoba Financial
Regulation 389/87 Services Agency)
Insurance Act, RSO 1990, c 1.8 Since June 8, 2019, it is the Financial
Ontario Services Regulatory Authority of Ontario

(FSRA), in replacement of the Financial
Services Commission of Ontario (FSCO)

New Brunswick

Insurance Act, RSNB 1973, c |-12

Financial and Consumer Services
Commission (Insurance Division) (FCNB)

Nova Scotia

Insurance Act, RSNS 1989, ¢ 231

Office of the Superintendent of Insurance
of Nova Scotia (part of the Nova Scotia
Department of Finance and Treasury
Board, Office of the Financial Institutions
Division)

Prince Edward
Island

Insurance Act, RSPEI. 1988, c -4

Prince Edward Island Superintendent

of Insurance (part of Justice and Public
Safety, Consumer, Corporate and Financial
Services Division)
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PROVINCE/

TERRITORY LEGISLATION SUPERVISION OF INSURANCE COMPANIES

Life Insurance Act, RSNL 1990, c L-14; | Office of the Superintendent of Insurance

Accident and Sickness Insurance Act, | (part of Service NL)
RSNL 1990, c A-2;

Insurance Companies Act, RSNL 1990,
c 1-10;

Insurance Adjusters, Agents and
Brokers Act, RSNL 1990, c I|-9;

Insurance Contracts Act, RSNL 1990,

Newfoundland
and Labrador

cl-12.
Insurance Act, RSY 2002, ¢ 119 Office of the Superintendent of Insurance
Yukon (Department of Community Services,
Professional Licensing & Regulatory Affairs
Branch)
Northwest Insurance Act, RSNWT 1988, c I-4 Office of the Superintendent of Insurance
Territories (part of Finance)
Nunavut Insurance Act, RSNWT Nu 1988, c I-4 | Superintendent of Insurance of Nunavut

(part of Finance)

1.2 General legal principles applicable to a life insurance agent

While each province has its own legislation, the provinces and territories have all based their
respective insurance legislation on a model statute created in the 1920’s in cooperation with a
body called the “Uniform Law Conference.”" This is why the insurance legislation applicable in
every Canadian jurisdiction (except Québec) is very similar.

Having more uniform practices and procedures when dealing with life insurance contracts is helpful
to clients and insurers, regardless of the province in which they are located. If a policyholder moves
to another province after the policy is issued, that province’s laws will apply to certain aspects of
their estate planning, such as their will.

However, the law that applies to the interpretation of an insurance contract (including the naming
of beneficiaries) will be the law of the province or territory where the policy was contracted.™
Fortunately, the statutory basis for the creation and treatment of insurance contracts in the various
provinces and territories is very similar. The result is consistent treatment of legal principles and
their application to the life insurance agent’s business.

11. David Norwood and John P. Weir. Norwood on Life Insurance Law in Canada, 3 Ed., Toronto, Carswell, 2002, p. 5.

12. Interpretation Act, RSO 1990, c I.11. s. 28; Club Resorts Ltd. v. Van Breda, 2012 SCC 17, [2012] 1 SCR 572.
Insurance Act, RSBC 2012, ¢ 1, s.2 and 39; Insurance Act, RSA 2000, c I-3, s.513, 514 and 640; The Insurance
Act, SS 2015, ¢ I-9.11, ss. 8-99 and 8-101; Insurance Act, The, CCSM c 140, s. 149(1); Insurance Act, RSO 1990,
c 1.8, s.172(1); Insurance Act, RSNB 1973, c I-12, s. 133(1); Insurance Act, RSNS 1989, ¢ 231, s.65(1); Insurance
Act, RSPEI 1988, c I-4, 5.120(1); Life Insurance Act, RSNL 1990, c L-14, s.3(1); Insurance Act, RSY 2002, ¢ 119,
s.77(1); Insurance Act, RSNWT 1988, c I-4, s.70(1); Insurance Act, RSNWT (Nu) 1988, c I-4, s.70(1).


http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-10/latest/rsnl-1990-c-i-10.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-12/latest/rsnl-1990-c-i-12.html
http://www.gov.nl.ca
https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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These relevant legal principles that arise from Common Law or from statutory law (statutes) are
addressed in the following order:

* Capacity and status of persons;

* Natural persons, partnerships and legal persons (corporations);
* Minors and guardians;

* Powers of attorney (PoA);

* Marriage and common law unions;

* Divorce and separation;

* Wills, estates and successions;

* Trusts and trustees;

* Bankruptcy.

1.2.1 Capacity and status of persons

In addition to a minimum age, the law requires that anyone, of any age, who is seeking to enter
into any contract, must have “legal capacity” to contract. From a legal standpoint, the concept of
capacity relates to a person’s ability to provide valid consent.

The excerpt below illustrates the legal definition presumed for “legal capacity” in Ontario:

2. (1) A person who is eighteen years of age or more is presumed
to be capable of entering into a contract.

(2) A person who is sixteen years of age or more is presumed to
be capable of giving or refusing consent in connection with his
or her own personal care.™

The capacity to enter into a contract means the individual is capable of understanding the terms of
the contract, and that they are entering into a binding agreement, even if they do not know all the
details. Individuals who are mentally incapable lack the legal capacity to give a valid consent, and
therefore, to enter into a contract, including an insurance contract.

There is no recognized maximum age at which a person is presumed to be incapable of giving
valid consent age. Therefore, a 100-year-old person is still presumed by law to have the legal
capacity to enter into a contract.

13. Substitute Decisions Act, 1992, SO 1992, ¢ 30, s. 2 and Health Care Consent Act, 1996, SO 1996, c 2, Sch A.
See also: Health Care (Consent) and Care Facility (Admission) Act, RSBC 1996, ¢ 181; Personal Directives Act,
RSA 2000, c P-6; Health Care Directives Act, The, CCSM c H27; Infirm Persons Act, RSNB 1973, c I-8; Personal
Directives Act, SNS 2008, c 8; Consent to Treatment and Health Care Directives Act, RSPEI 1988, c C-17.2;
Care Consent Act, SY 2003, c 21; Personal Directives Act, SNWT 2005, ¢ 16.


https://www.canlii.org/en/on/laws/stat/so-1996-c-2-sch-a/latest/so-1996-c-2-sch-a.html
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-181/latest/rsbc-1996-c-181.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-6/latest/rsa-2000-c-p-6.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-h27/latest/ccsm-c-h27.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-8/latest/rsnb-1973-c-i-8.html?searchUrlHash=AAAAAQARcG93ZXIgb2YgYXR0b3JuZXkAAAAAAQ&resultIndex=1
https://www.canlii.org/en/ns/laws/stat/sns-2008-c-8/latest/sns-2008-c-8.html
https://www.canlii.org/en/ns/laws/stat/sns-2008-c-8/latest/sns-2008-c-8.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-c-17.2/latest/rspei-1988-c-c-17.2.html
https://www.canlii.org/en/yk/laws/stat/sy-2003-c-21-sch-b/latest/sy-2003-c-21-sch-b.html
https://www.canlii.org/en/nt/laws/stat/snwt-2005-c-16/latest/snwt-2005-c-16.html

Ethics and professional practice 10
C l S R C RA CHAPTER 1 - Legal framework governing life insurance

1.2.2 Natural persons, partnerships and legal persons (corporations)

It is important to understand that a distinction is made between a natural person, a partnership and
a legal person (corporation).

1.2.2.1 Natural persons (individuals)

A natural person is defined as a human being. As stated above, a natural person with legal
capacity has the ability to make decisions about their person and property and to bear the risks
and rewards of those decisions. This personal autonomy includes the right to enter into contracts.
The term “individual” is also used in legislation, including taxation, to describe a natural person.

1.2.2.2 Partnerships

A partnership is an arrangement between two or more parties carrying on business together with
a view to making a profit." The partners themselves can be individuals or corporations. In an
ordinary partnership, all partners may sign the contract on behalf of the partnership, and each
partner is financially liable for contracts entered into by other partners on behalf of the partnership.
Some partnerships enjoy a statutory limitation on partner liability created by the relevant provincial
statute. These are called “Limited Liability Partnerships,” and they are a common business
arrangement for lawyers and accountants.

1.2.2.3 Legal person (corporation)

A corporation is a “legal person.” In other words, it can be described as a separate entity from
those that manage or own it."® Corporations effectively have most of the property rights of
individuals, and so can enter into contracts, and buy, sell, and own all kinds of property. The forms
of corporations for businesses differ from the forms for charities and not-for-profits. Business
corporations are owned by shareholders, who can be either individuals, other corporations,
or partnerships. According to the federal or provincial laws under which they are established,
corporations are governed by a board of directors elected by the shareholders.’® Under the

14. Partnership Act, RSBC 1996, c 348; Partnership Act, RSA 2000, ¢ P-3; Partnership Act, RSS 1978, c P-3;
Partnership Act, CCSM c P30; Partnerships Act, RSO 1990, c P.5; Partnership Act, RSNB 1973, c P-4;
Partnership Act, RSNS 1989, c 334; Partnership Act, RSPEI 1988, c P-1; Partnership Act, RSNL 1990, c P-3;
Partnership and Business Names Act, RSY 2002, ¢ 166; Partnership Act, RSNWT 1988, c P-1; Partnership Act,
RSNWT (Nu) 1988, c P-1.

15. See: https://www.educaloi.qc.ca/en/capsules/business-corporations-companies

16. Canada Corporations Act, RSC 1970, c C-32; Business Corporations Act, SBC 2002, c 57; Business
Corporations Act, RSA 2000, ¢ B-9; Companies Act, RSA 2000, ¢ C-21; Business Corporations Act, The,

RSS 1978, ¢ B-10; Companies Act, The, RSS 1978, ¢ C-23; Corporations Act, The, CCSM ¢ C225; Business
Corporations Act, RSO 1990, ¢ B.16; Business Corporations Act, SNB 1981, ¢ B-9.1; Companies Act, RSNB
1973, ¢ C-13; Nova Scotia Business Incorporated Act, SNS 2000, ¢ 30; Companies Act, RSNS 1989, c 81;
Companies Act, RSPEI 1988, ¢ C-14; Corporations Act, RSNL 1990, ¢ C-36; Business Corporations Act, RSY
2002, ¢ 20; Business Corporations Act, SNWT 1996, c 19; Business Corporations Act, SNWT (Nu) 1996, c 19.


https://www.educaloi.qc.ca/en/capsules/business-corporations-companies
https://www.canlii.org/en/ca/laws/stat/rsc-1970-c-c-32/latest/rsc-1970-c-c-32.html
https://www.canlii.org/en/bc/laws/stat/sbc-2002-c-57/latest/sbc-2002-c-57.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-b-9/latest/rsa-2000-c-b-9.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-b-9/latest/rsa-2000-c-b-9.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-c-21/latest/rsa-2000-c-c-21.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-b-10/latest/rss-1978-c-b-10.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-c-23/latest/rss-1978-c-c-23.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-c225/latest/ccsm-c-c225.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-b16/latest/rso-1990-c-b16.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-b16/latest/rso-1990-c-b16.html
https://www.canlii.org/en/nb/laws/stat/snb-1981-c-b-9.1/latest/snb-1981-c-b-9.1.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-c-13/latest/rsnb-1973-c-c-13.html
https://www.canlii.org/en/ns/laws/stat/sns-2000-c-30/latest/sns-2000-c-30.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-81/latest/rsns-1989-c-81.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-c-14/latest/rspei-1988-c-c-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-c-36/latest/rsnl-1990-c-c-36.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-20/latest/rsy-2002-c-20.html
https://www.canlii.org/en/nt/laws/stat/snwt-1996-c-19/latest/snwt-1996-c-19.html
https://www.canlii.org/en/nu/laws/stat/snwt-nu-1996-c-19/latest/snwt-nu-1996-c-19.html
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authority of the directors, the corporation can delegate authority to various executive parties called
“officers,” such as the president, vice-president, etc.

When a corporation seeks to make a contract, or transact business, someone must sign on behalf
of the corporation. This person is usually referred to as a signing officer. Executive officers, such
as the president or secretary, are authorized, usually by a corporate by-law or a resolution of
the board of directors, to represent the company in specific transactions or activities. Insurance
applications often call for the signatures of two officers or directors, or ask the person signing to
indicate that they are one of the persons, or perhaps the only one, authorized to sign on behalf of
the corporation.

1.2.3 Minors and guardians

The rights to legal autonomy referred to above have not yet been acquired by “minors,” who are
persons under what is called the “age of majority.” The age of majority varies from one province or
territory to another. It was formerly age 21, but has been reduced to age 18 in Alberta, Manitoba,
Ontario, Prince Edward Island, Québec, and Saskatchewan.' It is age 19 in British Columbia,
New Brunswick, Newfoundland and Labrador, Nova Scotia, Northwest Territories, Nunavut, and
the Yukon.®

However, provincial insurance legislation says that, for contracting a policy (but not as a beneficiary
receiving death benefits), a person 16 years of age or older has the capacity to contract for
insurance on its own behalf."®

Parents of minors aged 15 and under (without the capacity to contract a life or accident and
sickness insurance policy) have an insurable interest in their children and may apply for a life
insurance policy in their name.

17. Age of Majority Act, RSA 2000, c A-6, s. 1; Age of Majority Act, RSS 1978, c A-6, s. 1; Age of Majority Act, The,
CCSM c A7, s. 1; Age of Majority and Accountability Act, RSO 1990, c A.7, s. 1; Age of Majority Act, RSPEI
1988, cA-8, s. 1.

18. See: http://www.cic.gc.ca/english/study/study-minors.asp
See also: Age of Majority Act, RSBC 1996, ¢ 7, s. 1; Age of Majority Act, RSNB 1973, c A-4, s. 1; Age of Majority
Act, RSNS 1989, c 4, s 2; Age of Majority Act, SNL 1995, c A-4.2, s. 2; Age of Majority Act, RSY 2002, ¢ 2, s. 1;
Age of Majority Act, RSNWT 1988, c A-2, s. 2; Age of Majority Act, RSNWT (Nu.) 1988, c A-2, s. 2.

19. Insurance Act, RSBC 1996, c 226, s. 72 (Life) and s. 110 (A&S); Insurance Act, RSA 2000, c I-3, s. 673 (Life)
and 718 (A&S); The Insurance Act, SS 2015, ¢ I-9.11, s. 8-134 (Life) and s. 8-192 (A&S); Insurance Act, CCSM
c 140, s. 179 (Life) and s. 271(3), 218 (A&S); Insurance Act, RSO 1990, c .8, s. 202 (Life) and s. 307 (A&S);
Insurance Act, RSNB 1973, c I-12, s. 163, 164 (Life) and s. 201 (A&S); Insurance Act, RSNS 1989, c 231, s. 204,
205 (Life), s. 81 (A&S); Insurance Act, RSPEI 1988, c I-4, s. 150 (Life) and s. 190 (A&S); Life Insurance Act, RSNL
1990, c L-14, s. 33, 34 and Accident and Sickness Insurance Act, RSNL 1990, c A-2, s. 19; Insurance Act, RSY
2002, c 119, s. 107 and 108 (Life) and s. 191 (A&S); Insurance Act, RSNWT 1988, c I-4, s. 100, 101 (Life) and s.
184 (A&S); Insurance Act, RSNWT (Nu.) 1988, c I-4, s. 100, 101 (Life) and s. 184 (A&S).


http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-6/latest/rsa-2000-c-a-6.html
http://www.canlii.org/en/sk/laws/stat/rss-1978-c-a-6/latest/rss-1978-c-a-6.html
http://www.canlii.org/en/mb/laws/stat/ccsm-c-a7/latest/ccsm-c-a7.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-a7/latest/rso-1990-c-a7.html
http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-a-8/latest/rspei-1988-c-a-8.html
http://www.cic.gc.ca/english/study/study-minors.asp
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-7/latest/rsbc-1996-c-7.html
http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-a-4/latest/rsnb-1973-c-a-4.html
http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-4/latest/rsns-1989-c-4.html
http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-4/latest/rsns-1989-c-4.html
http://www.canlii.org/en/nl/laws/stat/snl-1995-c-a-4.2/latest/snl-1995-c-a-4.2.html
http://www.canlii.org/en/yk/laws/stat/rsy-2002-c-2/latest/rsy-2002-c-2.html
http://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-a-2/latest/rsnwt-1988-c-a-2.html
http://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-a-2/latest/rsnwt-nu-1988-c-a-2.html
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-226/latest/rsbc-1996-c-226.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
http://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
http://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
http://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
http://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
http://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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In some provinces, parents also have the right, as guardian of their minor child, to give consent on
behalf of the child to conduct some financial transactions. Where it applies, this parental right is
conferred by some provincial statute.?

In their will, parents can appoint a guardian for their minor children and authorize the executor?' or
estate trustee to make payments to such guardian. A guardian of minors may also be appointed
by a court. Grandparents, aunts and uncles, or even older siblings or foster parents may apply for,
and take on this role in the absence or incapacity of the actual parent.

A court-appointed guardian is important in insurance practice for two main reasons. First, if a death
benefit is payable to a minor, the guardian may be entitled to accept the payment and discharge
the insurer from its obligations under the contract.?2 Second, if insurance is being applied for on
behalf of a minor as the life insured, and there is no parent, it may be the guardian who will be
answering questions on behalf of young minors and completing the application. The guardian
will also give consent, on behalf of the minor, to the release of medical information to support
the underwriting of the application. If there is no person capable of giving and authorized to give
a valid discharge to the insurer for the insurance money, the insurer shall, within 30 days after
receiving the evidence required, pay the money and any applicable interest into court to the credit
of the minor.2 In that case, the money will be managed by an official connected with the Public
Trustee, if there is no trustee, or court-appointed guardian to receive it.

1.2.4 Power of attorney (PoA) and enduring power of attorney

As part of a life insurance agent’s practice, the agent must understand the circumstances and
legal mechanisms relating to when the rights of an insurance policy are transmitted to another
person. This Section discusses the transfer of certain rights and its impact in the field of insurance.

20. Family Law Act, SBC 2011, c 25; Public Guardian and Trustee Act, RSBC 1996, c 383; Adult Guardianship Act,
RSBC 1996, c 6; Family Law Act, SA 2003, c F-4.5; Public Trustee Act, SA 2004, c P-44.1; Minors’ Property
Act, SA 2004, c M-18.1; Adult Guardianship and Trusteeship Act, SA 2008, c A-4.2; Public Trustee Act, RSS
1978, ¢ P-43.1; Adult Guardianship and Co-decision-making Act, The, SS 2000, c A-5.3; The Children’s Law
Act, 1997, SS 1997, ¢ C-8.2; Public Guardian and Trustee Act, The, CCSM ¢ P205; Infants’ Estates Act, The,
CCSM c 135; Public Guardian and Trustee Act, RSO 1990, ¢ P.51; Children’s Law Reform Act, RSO 1990, c
C.12; Guardianship of Children Act, RSNB 2011, ¢ 167; Public Trustee Act, SNB 2005, ¢ P-26.5; Guardianship
Act, SNS 2002, ¢ 8; Incompetent Persons Act, RSNS 1989, c 218; Public Trustee Act, RSNS 1989, c 379; Public
Trustee Act, RSPEI 1988, ¢ P-32.2; Adult Protection Act, RSPEI 1988, ¢ A-5; Public Trustee Act, 2009, SNL
2009, c P-46.1; Children’s Law Act, RSY 2002, c 31; Decision-Making Support and Protection to Adults Act, SY
2003, ¢ 21; Public Guardian and Trustee Act, SY 2003, c 21, Sch C; Guardianship and Trusteeship Act, SNWT
1994, ¢ 29; Public Trustee Act, RSNWT 1988, ¢ P-19; Children’s Law Act, SNWT 1997, ¢ 14; Children’s Law Act,
SNWT (Nu) 1997, ¢ 14; Guardianship and Trusteeship Act, SNWT (Nu) 1994, ¢ 29; Public Trustee Act, RSNWT
(Nu) 1988, c P-19.

21. Liquidator in Québec.

22. See the following as an example, Family Law Act, SBC 2011, ¢ 25, Part 4 - Care of and Time with Children,
s. 41-50.

23. See the following as an example, The Insurance Act, CCSM c 140, s. 192.


https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=ccf1edd73b0bfb7216f8f8668c23169466c6658f8010bb186325b87e998fd52a
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-383/latest/rsbc-1996-c-383.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=e9345f4e1c6327338ff2e2c4ec85a464fddc802c715ffc16e16294db45501e8f
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-6/latest/rsbc-1996-c-6.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=1737b43c9c22bdac67d37a982eac91c41e85331104834ee832873d07f144f5b2
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ab/laws/stat/sa-2003-c-f-4.5/latest/sa-2003-c-f-4.5.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=4a206496e8b09742382b5ff11f567d09f8adae875508ab4dd53766c8a352975d
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ab/laws/stat/sa-2004-c-p-44.1/latest/sa-2004-c-p-44.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=66e1010776b1b4ab005e2c0dcc571d1f134430f04a316a8f047434fd898d0c09
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ab/laws/stat/sa-2004-c-m-18.1/latest/sa-2004-c-m-18.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=14d645c4e74dd3b0cea9e565fb6f347528a90ef11d84208ed6733630b8b01334
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ab/laws/stat/sa-2004-c-m-18.1/latest/sa-2004-c-m-18.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=14d645c4e74dd3b0cea9e565fb6f347528a90ef11d84208ed6733630b8b01334
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ab/laws/stat/sa-2008-c-a-4.2/latest/sa-2008-c-a-4.2.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=84b0f263913638117a0d72bfd6442667850eb791c799829a9924d15a1d7a0cc4
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/rss-1978-c-p-43.1/latest/rss-1978-c-p-43.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=aafaa673a358c97ff41c247d6276827974e9ca52db9b643e452d3f8931f18013
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/ss-2000-c-a-5.3/latest/ss-2000-c-a-5.3.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=4c44b696dcb591e468f8bae635c4fa672ac609fb5a7d2fe5e6588b7a18d1683a
https://www.canlii.org/en/sk/laws/stat/ss-1997-c-c-8.2/latest/ss-1997-c-c-8.2.html?searchUrlHash=AAAAAQAMZ3VhcmRpYW5zaGlwAAAAAAE&resultIndex=9
https://www.canlii.org/en/sk/laws/stat/ss-1997-c-c-8.2/latest/ss-1997-c-c-8.2.html?searchUrlHash=AAAAAQAMZ3VhcmRpYW5zaGlwAAAAAAE&resultIndex=9
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-p205/latest/ccsm-c-p205.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=09be51d240b4e3ee2ac5fb36458df3299c955b52f313c9c9a6860cbe730f89ca
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-i35/latest/ccsm-c-i35.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=f2cf5f3362f4ea70fe704af3a18560fe004b2ab012da588f416e6b5d50aadb7b
https://www.canlii.org/en/on/laws/stat/rso-1990-c-p51/latest/rso-1990-c-p51.html?resultIndex=2
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c12/latest/rso-1990-c-c12.html
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-167/latest/rsnb-2011-c-167.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=923c449794a39b48c12266705e0726abc0ae8b12ad6b0fd1c6fb484834f96398
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To address the risks of becoming unable to look after themselves (personal care) or manage
their property, adult individuals may voluntarily appoint a legal representative while they are still
capable, to represent them and make decisions on their behalf when they are coming to the end of
their life, or in the case they become incapable.

1.2.4.1 Power of Attorney

A power of attorney is a legal document made by one person who appoints another person, called
an “attorney,” to deal with the business and property of another person and to make financial and
legal decisions on their behalf. A power of attorney can be very specific or very broad. A power of
attorney ends if the person who gave the power of attorney becomes mentally incapable.?* The
attorney is also called the “agent,” and the person appointing the attorney is called the “principal.”

1.2.4.2 Enduring Power of Attorney

An enduring power of attorney is a legal document made by one person (the principal) who
appoints another person (the attorney or agent) to make financial and legal decisions for the
principal.2®> An enduring power of attorney will continue even if the principal becomes mentally
incapable of making decisions.

To create an enduring power of attorney, the document must be properly signed, and must state:

* Whether the attorney (the person appointed to make decisions) can act while the person is
capable or only while the person is incapable;

* That the attorney’s authority continues despite the incapability of the person.

A property power of attorney document, depending on its terms, may come into effect immediately;
or it may require someone, such as a doctor or capacity assessor, to “trigger” its effect, i.e. to
determine that the donor of the power has become incapable of managing its own affairs. The
attorney, by statute, usually has all the powers required to deal with the owner’s property, but not
to make a will.%¢

In addition, most insurers will refuse a beneficiary designation made by an attorney,? except if a
court order is made to the contrary, or in the case of an annuity contract, when there is a transfer
of money from another financial institution in the presence of an existing beneficiary designation

24. Several jurisdictions have of Power of Attorney Act. See: Power of Attorney Act, RSBC 1996, ¢ 370; Powers of
Attorney Act, RSA 2000, ¢ P-20; Powers of Attorney Act, 2002, SS 2002, ¢ P-20.3; Powers of Attorney Act, CCSM
¢ P97; Powers of Attorney Act, RSO 1990, ¢ P.20; Powers of Attorney Act, RSNS 1989, ¢ 352; Powers of Attorney
Act, RSPEI 1988, c P-16; Powers of Attorney Act, SNWT 2001, ¢ 15; Powers of Attorney Act, SNu 2005, c 9.

25. Enduring Power of Attorney Act, RSY 2002, ¢ 73; Enduring Powers of Attorney Act, RSNL 1990, ¢ E-11.

26. Powers of Attorney Act, 2002, SS 2002, ¢ P-20.3, s. 16 (2).

27. David Norwood and John P. Weir, Norwood on Life Insurance Law in Canada, 3" Ed., Toronto, Carswell, 2002,
p. 86. See also: Richardson Estate v. Mew, [2009] O.J. 1947 (Ont. C.A.).
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made with the former financial institution.?® Otherwise, the attorney would be able to revoke a
beneficiary designation made by the principal by transferring monies from one financial institution
to another.

When it comes to dealing with insurance transactions, insurance agents (before accepting the
instructions given by a purported power of attorney) should obtain a certified true copy of the
power of attorney from a notary public?® and have it reviewed by the insurance company that will
be asked to act upon instructions given under its authority.

Insurance agents could be asked by trusting clients to act as their power of attorney (and executor,
and trustee). This arrangement is not covered by professional errors and omissions insurance, and
could put the insurance agent in a conflict of interest with the client and, potentially, in trouble with
the insurance regulator. For these reasons, agents should decline to accept such an appointment,
at least without thorough legal advice on the subject beforehand.

If an adult becomes incapable and has not appointed a personal representative, a court may
appoint someone, including a trust company, to manage their affairs.®® Trust companies commonly
act to manage the finances of incapable adult persons, but will not manage the personal care
aspects. Court-appointed guardians of an adult person who has become incapable could transact
insurance business concerning an existing policy, such as a term renewal or conversion; or they
might buy segregated funds or annuity products as an investment for the incapable, always subject
to the authority granted by the terms of the court order appointing them.

Unlike enduring powers of attorney, guardianship only comes into effect after a person has been
declared incapable. They require the person applying to be appointed as guardian to propose a
property management plan for the incapable. Guardians’ activities are always subject to review by
the court that appointed them.

Clients often mistakenly refer to powers of attorney for personal care (POAPC) as “living wills.” A
power of attorney is a legal document in which a specific person is named to act on an individual’s
behalf. A “living will” simply addresses your treatment and personal care wishes and does not need
to name anyone or be written in any specific way. Nonetheless, treatment wishes (your “living will”
or “advance directive”) can still be included in a power of attorney document so that the attorney is
aware of them.

28. Desharnais v. Toronto Dominion Bank, [2002] B.C.J. No. 2633 (B.C. C.A.), jj. Rowles, Prowse and Thackray.
Another exeption is found in Hanson Estate, 2016 ONSC 2382 (CanLll), where the owner of a life insurance
policy physically disabled from multiple sclerosis but mentally competent, directed his attorney for property to
alter the beneficiary designation, given the attorney for property advised the insurer that he changed the policy
designation as agent for the owner by proxy with specific instructions (no discretion given to the attorney).

29. See for instance the Notaries Act, R.S.0. 1990, ¢ N.6. In British Columbia, a notary public has more powers than
notaries public of other Canadian jurisdictions (except Quebec), such as dispensing legal advice and drafting
public instruments, including in real estate and wills and estate planning. It is also in British Columbia a self-
regulating profession (Society of Notaries Public of British Columbia).

30. Substitute Decisions Act, 1992, SO 1992, ¢ 30, s. 22.



Ethics and professional practice 15
C l S R C RA CHAPTER 1 - Legal framework governing life insurance

1.2.5 Marriage and common law spouse

Insurance agents will often encounter clients who are single, married or with common law spouses
or who are experiencing a marriage or relationship breakdown. In the latter situation, a client can
be obligated to pay spousal and child support. To do a thorough needs analysis, taking these client
obligations into account and developing a familiarity with how and when support obligations may
arise, can be useful. This in turn calls for an understanding of the legal relationships clients may
enter into with third parties.

It is crucial for agents to understand that the property rights of married spouses usually differ
significantly from those of common law spouses when their relationship breaks down. Common
law status (no presumed division)®! is different from married status (presumed division)® in this
regard. Furthermore, the rights of married spouses to share on an intestacy (the state or condition
of dying without a will, which is discussed below) are usually dramatically different from those of
common law spouses.*®

Marriage is a formal legal status that is acquired and terminated pursuant to federal law,* though
the format of the marriage “celebration” is controlled provincially.*® The legally recognized state of
marriage immediately has significant effects on property ownership and civil rights that are subject
to provincial and territorial law. It creates both legal rights and obligations. In Canada, any two
persons may become married,* but individuals may only be formally married to one spouse at a
time. Married status is retained until the death of a spouse, the annulment of the marriage or until
a legally valid divorce is granted by court order.

31. Except in some jurisdictions: Family Law Act, SBC 2011, ¢ 25 (s. 1 “spouse” and s. 81); Family Property
Act, The, SS 1997, c F-6.3 (s.2 “spouse” and 20); Family Property Act, CCSM ¢ F25 (s.1(1) “common law
relationship”, “spouse” and 13); Family Law Act, SNWT 1997, ¢ 18 (s.1 “spouse” and 33); Family Law Act, SNWT
(Nu) 1997, c 18 (s.1 “spouse” and 33).

32. Matrimonial Property Act, RSA 2000, ¢ M-8 (s.1e) and 3); Family Law Act, RSO 1990, c F.3 (s.1 “spouse” and
4); Marital Property Act, SNB 2012, ¢ 107 (s.1 “spouse” and 3); Matrimonial Property Act, RSNS 1989, ¢ 275
(s.2 “spouse” and 12); Family Law Act, RSPEI 1988, c F-2.1 (s.1(1)g) and 6); Family Law Act, RSNL 1990, ¢ F-2
(s.2(1)e), 5, and 21); Family Property and Support Act, RSY 2002, c 83 (s.1 “spouse and 6).

33. Wills, Estates and Succession Act, SBC 2009, ¢ 13 (s.2 and 20 to 22); Wills and Succession Act, SA 2010,
c W-12.2 (s.1(1)a) and 60 to 64: adult interdependent has the same rights as a marries spouse); Adult
Interdependent Relationships Act, SA 2002, c A-4.5 (s.3); Intestate Succession Act, 1996, The, SS 1996, ¢ I-13.1
(s. 2 “spouse” and 6 to 8); Intestate Succession Act, The, CCSM c 185 (s.2: common law spouse has same right
as married spouse); Succession Law Reform Act, RSO 1990, ¢ S.26 (s.1(1) “spouse” and 44 to 46; Devolution
of Estates Act, RSNB 1973, ¢ D-9 (s. 21 to 28 and 36); Intestate Succession Act, RSNS 1989, c 236 (s. 4 to 6);
Probate Act, RSPEI 1988, ¢ P-21 (s. 88 to 99); Intestate Succession Act, RSNL 1990, c I-21 (s.4 to 6);Probate
Act; Estate Administration Act, RSY 2002, ¢ 77 (s. 74 and 80); Intestate Succession Act, RSNWT 1988, ¢ I-10
(s.1 “spouse” and 2(3): common law spouse has same right as married spouse); Intestate Succession Act,
RSNWT (Nu) 1988, c I-10 (s.1(1) “spouse” and 2(3): common law spouse has same right as married spouse).

34. Civil Marriage Act, SC 2005, c 33. see also: Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698.

35. See as an example: Marriage Act, RSO 1990, ¢ M.3.

36. Marriage Act, RSO 1990, ¢ M.3, s. 5. With the exception of the cases indicated in the Marriage (Prohibited
Degrees) Act, SC 1990, c 46.


https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=ccf1edd73b0bfb7216f8f8668c23169466c6658f8010bb186325b87e998fd52a
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/ss-1997-c-f-6.3/latest/ss-1997-c-f-6.3.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=c0940fee348832cb78fdc62fa6a4e7388a03609e5e1d46d93788998b1211b54d
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/ss-1997-c-f-6.3/latest/ss-1997-c-f-6.3.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=c0940fee348832cb78fdc62fa6a4e7388a03609e5e1d46d93788998b1211b54d
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-f25/latest/ccsm-c-f25.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=1b188f7c3703c8db3cd0446644a81654eb1ac9a8c8822eebde142cedf88bfdbc
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nt/laws/stat/snwt-1997-c-18/latest/snwt-1997-c-18.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=592481e7e8a1176ca8ef575f8a711e56f420547c3a093021b01a03e67a280918
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nu/laws/stat/snwt-nu-1997-c-18/latest/snwt-nu-1997-c-18.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=9a426a11537a70312cbcaa062a734d2242a416d95e73ffda9c66cf4097d6ace1
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-8/latest/rsa-2000-c-m-8.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=96351c6ad1f5d0be9e2fafb066d6889e17419ed6973eb85373c879d90398e672
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/on/laws/stat/rso-1990-c-f3/latest/rso-1990-c-f3.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=235a88e5aa9a5b8332cf709bc7ee915728c3084dbdd2caeb0cf998e4d2c1b961
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nb/laws/stat/snb-2012-c-107/latest/snb-2012-c-107.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=ba45f33e22d4b90aeb6085a85bb1b1bbbbccc903e9861ecd2d3d9cb78e204bcc
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-275/latest/rsns-1989-c-275.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=a6907228c7c3cc587786a3941b55a661b9a73456be661953b954242d054e2a2f
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-f-2.1/latest/rspei-1988-c-f-2.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=08d0d74c176535e9302a1ce630216a35f8bdd8e859aa19006ceafa4fcba18aa4
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https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/yk/laws/stat/rsy-2002-c-83/latest/rsy-2002-c-83.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=c8ac7f9cf35ee3eaaaabc0f73481b4d95bd6305084f5575e35d52a65adaea22f
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/sbc-2009-c-13/latest/sbc-2009-c-13.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=b90093c3e28747d80fc625dd88f64519b099df5a599d617f2dcd98080e333616
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http://www.canlii.org/en/ab/laws/stat/sa-2002-c-a-4.5/latest/sa-2002-c-a-4.5.html
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Couples may adjust their legal rights before (pre-nuptial) or during a relationship by entering
into a domestic or marriage contract with each other. Common law couples can also enter into a
domestic contract, sometimes called a “cohabitation agreement.”

Common law status in most provinces and territories is determined by cohabitation in a conjugal
or marriage-like relationship for a specific period of time. Rights acquired under common
law spousal status vary widely. In most provinces and territories, common law partners can
acquire the right to seek spousal support, if needed, upon relationship breakdown.?” In addition
to support while living together as a couple, common law spouses are sometimes entitled to
claim dependant’s relief in the event of the death of a spouse who failed to make adequate
provision for the other. Spousal status is also very important in pension law, where the right to
be a surviving beneficiary will be affected by the existence or non-existence of someone else
qualifying as a spouse under the terms of the pension plan.*®

Insurance agents can perform a valuable service by advising clients to seek competent legal
advice concerning the effects of marriage compared to a common law spouse relationship on their
financial and legal arrangements.

1.2.6 Divorce and separation

In the event of divorce or separation,® the value of the policy may become subject to the valuation
and division of property. Insurance proceeds received from a third party may receive preferential
treatment similar to inheritances and gifts, and be excluded from the rebalancing of financial
assets.%

37. Family Law Act, RSO 1990, c F.3; Family Law Act, SBC 2011, ¢ 25; Family Law Act, SA 2003, ¢ F-4.5; Family
Property Act, The, SS 1997, ¢ F-6.3; Family Property Act, CCSM c F25; Marital Property Act, SNB 2012, ¢
107; Matrimonial Property Act, RSNS 1989, ¢ 275; Family Law Act, RSPEI 1988, ¢ F-2.1; Family Law Act,
RSNL 1990, ¢ F-2; Family Property and Support Act, RSY 2002, ¢ 83; Family Law Act, SNWT 1997, c 18;
Family Law Act, SNWT (Nu) 1997, ¢ 18. Regarding common law spouses right to division of family property,
see above footnotes 31 and 32.

38. Pension Benefits Standards Act, 1985, RSC 1985, ¢ 32 (2™ Supp) (s.2(1) “survivor”, 16.3, 22(2), 23, 24 and 25);
Pension Benefits Division Act, SC 1992, ¢ 46, Sch II; Pension Benefits Standards Act, RSBC 1996, ¢ 352 (s.1(1)
“spouse”, 34 and 35); Employment Pension Plans Act, SA 2012, ¢ E-8.1 (s.1(3) and 88 to 90); Pension Benefits
Act, 1992, SS 1992, ¢ P-6.001 (s.2(1)ff), 33 and 34); Pension Benefits Act, The, CCSM ¢ P32 (s.1(1) “common-law
partner”, 21(26), 23(2)); Pension Benefits Act, RSO 1990, c P.8 (s.1(1) “spouse”, 44 and 48); Pension Benefits Act,
SNB 1987, ¢ P-5.1 (s.1 “common-law partner” and “spouse”, 1(2), 41(3) and 43.1; Pension Benefits Act, RSNS 1989,
¢ 340 (s.2ga) and aj), 52 and 56); Pension Benefits Act, 1997, SNL 1996, ¢ P-4.01 (s.2(c.1) and ff), 41 and 45).

39. Legally recognized separations are treated with an agreement or a court order. Agreements and separation
orders can resolve some family issues, but they do not legally end the marriage. The only way to legally end
the marriage is to obtain a divorce. See as an example: http://www.attorneygeneral.jus.gov.on.ca/english/family/
divorce/default.asp

40. Family Law Act, RSO 1990, c F.3, s. 4(2), par. 4; Family Law Act, SBC 2011, ¢ 25, s.85 (1) (d); Family Law Act,
SA 2003, c F-4.5, s. 80.1 (1) (f); Family Property Act, The, SS 1997, ¢ F-6.3, s. 23 (1) (b); Family Property Act,
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Grounds for divorce are controlled by the Divorce Act*' and the right to spousal and/or child
support payments on divorce also arises under the Act. Less commonly, marriages are annulled,
meaning they are legally treated as never having been in effect. In either case, the main legal
effect is the same: the marriage is dissolved and the divorced or unmarried persons are free to
remarry. Since property rights are under provincial jurisdiction, most changes to financial status
(except child support resulting from a divorce) arise from provincial and territorial legislation.

The effect of a divorce or separation on insurance needs analysis and beneficiary designation
planning is an increasingly complex and important part of insurance law.

1.2.6.1 Family property

All provinces have laws that attempt to determine how spousal wealth and property will be divided
when a relationship comes to an end through separation, divorce, or in some cases, death.*
Division may depend on when the property was acquired, and from what source.®® The phrase
“family property” variously implies property that was acquired during the marriage, or is used or
enjoyed by the family of married spouses, or that generates income that supports the family.

Ownership of family property is presumed subject to equal division when the married spousal
relationship breaks down, but subject to a judge’s discretion.

In contrast, property that was acquired prior to the marriage (or relationship), or that came from
an inheritance during the marriage, usually gets protection from division. The rules are specific to
the particular jurisdiction where the couple resides when the relationship ends. Rights to spousal
support are separate from, and additional to, a right of property division. All of these rights given by
statute may be modified by competent adults who enter into a contract by which they modify or even
give up rights.

1.2.7 Wills, estates and successions

The term “succession law” applies to the body of provincial law that deals with deceased
persons’ estates and the rules governing property-passing as a result of a death. The collection
of property and property rights that the deceased owned is referred to as their “estate.” All the

41. Divorce Act, RSC 1985, ¢ 3 (2" Supp.).

42. Family Law Act, RSO 1990, c F.3; Family Law Act, SBC 2011, ¢ 25; Family Law Act, SA 2003, ¢ F-4.5; Family
Property Act, The, SS 1997, ¢ F-6.3; Family Property Act, CCSM c F25; Marital Property Act, SNB 2012, ¢ 107;
Matrimonial Property Act, RSNS 1989, c 275; Family Law Act, RSPEI 1988, ¢ F-2.1; Family Law Act, RSNL
1990, ¢ F-2; Family Property and Support Act, RSY 2002, c 83; Family Law Act, SNWT 1997, c 18; Family Law
Act, SNWT (Nu) 1997, c 18.

43. Excerpt from the Government of Saskatchewan’s website on the Family Property Act. The Family Property Act
establishes as a general rule that each legally married spouse, common law spouse and same sex spouse
is entitled to an equal share of their family property, subject to the exceptions, exemptions and equitable
considerations set out in the Act. For example, property acquired before the commencement of the relationship
is exempt from distribution:
http://www.http://www.publications.gov.sk.ca/details.cfm?p=535
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provinces and territories of Canada permit an individual to prepare a will leaving their estate to
whomever they wish.*

People usually also appoint a person to be in charge of the estate. If appointed under a will, that
person may be referred to as the executor (male) or executrix (female) or estate trustee (gender
neutral). As the person who controls the estate, they have the legal obligation to pay the debts
(including taxes) of the deceased from estate assets, and to manage and distribute the remaining
assets in accordance with the terms of the will.

Not all property owned by an individual is controlled by their will. Ownership of property held in
“‘joint tenancy™® with one or more persons usually passes outside the will. Registered plans with
a named beneficiary, including registered retirement savings plans (RRSP), registered retirement
income funds (RRIF), and tax-free savings plans (TFSA), pass directly to the named benéeficiary.
Life insurance payable to a named beneficiary also passes outside the will to the named
beneficiary. In contrast, life insurance payable to the estate of the policyholder is disposed of under
the terms of the will. Surviving spouses under pension law also obtain rights that have priority over
designated beneficiaries, legatees and heirs, which are also received outside the will or the estate.

Coupled with will-making, there are strong laws to protect those to whom the deceased owed legal
or moral obligations of support. Financially dependent persons, such as a surviving spouse or
children, can sue the estate for support if the deceased person owed them a duty of support and
failed to make “adequate” provision. The laws governing this, generically called “dependant’s relief
legislation™®, give dependants priority before any disposition or distribution under the deceased'’s
will is made. The prior rights of financial dependants and spouses allow them to be adequately
provided for even though they may receive life insurance as a named beneficiary. Such insurance
may be considered part of the estate and made subject to an order for the support of dependants.

1.2.7.1 Testate and intestate successions

Clients may or may not have a valid will when they die. If they do, they are said to have died
“testate” — with a will.

If there is no will, the client is said to have died “intestate.”*” Sometimes there is a complete will,
or a partial will, but no named executor able and willing to act. If there is no will, or no willing and

44. Wills, Estates and Succession Act, SBC 2009, ¢ 13; Wills and Succession Act, SA 2010, ¢ W-12.2; Wills Act,
1996, The, SS 1996, c W-14.1; Wills Act, The, CCSM ¢ W150; Succession Law Reform Act, RSO 1990, ¢ S.26;
Wills Act, RSNB 1973, ¢ W-9; Wills Act, RSNS 1989, ¢ 505; Probate Act, RSPEI 1988, ¢ P-21; Wills Act, RSNL
1990, ¢ W-10; Wills Act, RSY 2002, c 230; Wills Act, RSNWT 1988, ¢ W-5; Wills Act, RSNWT (Nu) 1988, ¢ W-5.

45. “Joint tenancy” is a legal term. See art. 3 (2) of the Partition Act in Ontario. The other form of co-ownership is the
tenancy in common.

46. The Dependants Relief Act. CCSM c D37; Dependants Relief Act, RSA 200, ¢ D-10.5; The Dependants’ Relief
Act, 1996, SS 1996, ¢ D-25.01; Dependants Relief Act, RSNWT (Nu) 1998, ¢ D-4; Dependants Relief Act,
RSNWT 1998, ¢ D-4; Dependants of a Deceased Person Relief Act, RSPEI 1998, ¢ D-7; Testators’ Family
Maintenance Act, RSNS 1989, ¢ 465; Family Relief Act, RSNL 1990, ¢ F-3; Dependants Relief Act, RSY 2002, c
56; Succession Law Reform Act, RSO 1990, c S.26; Wills, Estates and Succession Act, SBC 2009, c13.

47. “Intestate” signifies being without a will.
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able executor, someone must apply to the court to be put in charge of the estate. This person
will also be recognized as an administrator or estate trustee. This is usually one or more of the
adult beneficiaries who will be inheriting the estate. When there is no will, the estate trustee will
distribute the estate in accordance with the applicable provincial rules on intestacy.*®

If there is a will, the executor will distribute the estate, after the payment of the debts, according to
the will.

Separation of married partners has no effect on a will, and signing a separation agreement may
allow alimony claims to be made against the other spouse’s estate but it does not usually affect
voluntary gifts made by will or the designation of beneficiaries. If clients wish to disinherit a former
legal spouse (marriage) after separation, they need to change their will and their beneficiary
designations, and sign a separation agreement.

Divorce does not revoke a will either; the will is interpreted as if the former spouse had
predeceased the testator (only the provisions in the will that refer to the spouse are revoked*®).
Likewise, a divorce does not revoke the designated beneficiaries,>® except in Québec.5' In addition,
it is important to know that a will made before marriage is automatically revoked upon marriage,
unless the will was made with the marriage in mind (with a statement making reference to the
upcoming marriage and the name of the spouse)?2.

If a policyholder’s beneficiary designations contained in a will are revoked, and there is no valid
beneficiary designation, the insurance or registered plan proceeds will become payable to the
policyholder’s estate. When the policyholder dies without a will, the estate will be distributed
according to the provincial law that determines who inherits on intestacy.5

Insurance agents should not hesitate to direct clients to the clients’ own legal advisors to provide
for estate planning or to manage specific life events such as separation or dissolution of marriage.

48. See the following as an example: Succession Law Reform Act, RSO 1990, ¢ S.26, ss. 72(1)(f) and (f.1). Wills,
Estates and Succession Act, SBC 2009, ¢ 13; Wills and Succession Act, SA 2010, ¢ W-12; Intestate Succession
Act, 1996, The, SS 1996, c I-13.1; Intestate Succession Act, The, CCSM c 185; Devolution of Estates Act,
RSNB 1973, ¢ D-9; Intestate Succession Act, RSNS 1989, ¢ 236; Probate Act, RSPEI 1988, c P-21; Intestate
Succession Act, RSNL 1990, c I-21; Estate Administration Act, RSY 2002, ¢ 77; Intestate Succession Act,
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1.2.8 Trusts and trustees

Trusts established during life of the settlor®* are called “inter-vivos” trusts (between living people).
Trusts established upon, and as a consequence of, someone’s death are called “testamentary” trusts.

While guardians and powers of attorney®® have certain powers over a person’s property, they do
not take title to the property. In contrast, trustees have legal title (as opposed to equitable title or
beneficial ownership) to the property given to them, “in trust.”

While a power of attorney may choose to act, they generally do not have to do so and may resign.
In contrast, once a trust has been created, a trustee is already under a positive legal obligation
to act as and when the need arises. A trust is therefore arguably a form of property management
for the benefit of the beneficiaries of the trust (considered vulnerable). Put another way, trusts are
simply a form of surrogate ownership, where the trustee has title to, and control over, the trust
property with the obligation to distribute them to the beneficiaries (of the trust).

¥ EXAMPLE

Rob gives money to his lawyer, to be used towards Rob’s purchase of a
house. The money is put into the lawyer’s trust account, so only he has control
over it, and it is in his name. But there is no doubt in anyone’s mind about
who the money belongs to, or what it is to be used for. If the lawyer dies, or
goes bankrupt, the trust money is unaffected, because it does not belong
beneficially to the lawyer. ‘

Insurance proceeds can be used to create a trust fund, or to enhance the size of an existing one.
Trustees can own any type of property that individuals can, so they can also hold an insurance
policy, pay the premiums (from trust monies) as long as necessary, and then either transfer
ownership of the policy to the beneficiary, or collect and handle the proceeds of the insurance in
accordance with the terms of the trust (i.e. as the person who set up the trust directed).

Insurance agents should not hesitate to direct clients to the clients’ own legal advisors to provide
for trust and estate planning.

1.2.9 Bankruptcy

Individuals may incur more debt than they are ever able to repay. They may have assets, and
income, but if they are unable to meet their financial obligations as they fall due, they are insolvent. If
some creditor formally pushes them to pay a debt, they may decide to make a formal declaration of

54. This is the person who created the trust and from whom the assets come.
55. A power of attorney is legally authorized to represent a person through a mandate or other document which
provides for the delegation of authority of this person to the power of attorney.



Ethics and professional practice 21
C l S R C RA CHAPTER 1 - Legal framework governing life insurance

bankruptcy, or be adjudged bankrupt.®® Either case leads to the appointment of a bankruptcy trustee.
The trustee in bankruptcy collects the available assets of the bankrupt person and uses them to
the benefit of the bankrupt’s creditors according to the rules in the Bankruptcy and Insolvency Act.

Similar policy considerations also underpin laws that provide for particular legal protections to
apply to life insurance proceeds. Life insurance, or financial products that qualify as life insurance,
including life annuities and segregated funds, may qualify for special protection against creditors in
the event of an insolvency or bankruptcy of the policyholder.

As discussed earlier, when an individual dies, the first duty of the estate representatives is to pay
the debts and taxes owed by the deceased. It is entirely possible that there will not be enough
money in the estate for all the creditors to be paid. In such a case the persons named in the
deceased individual's will receive nothing and they may simply refuse the inheritance. An estate
might be bankrupt, just as an individual can be bankrupt during their lifetime.

However, provincial insurance legislation states that insurance proceeds payable to beneficiaries
do not form part of the insured’s estate.®” Since they are not part of the estate, they are not subject
to control by the estate’s creditors.

In addition, while a designation in favour of a spouse, child, grandchild or parent of a person whose
life is insured, or any of them, is in effect, the insurance money and the rights and interests of the
insured therein and in the contract are exempt from execution or seizure.*®

56. Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, s.67(1) a), b), b.1), b.2) and b.3). The same rules apply for a
consumer proposal made by a debtor under the Bankruptcy and Insolvency Act, s. 66.4 (1). However, with respect
to consumer proposals, the trustee in bankruptcy (called, for consumer proposals, the “administrator”) does not
have the “seisin” of the property of the debtor, unlike under a bankruptcy of the debtor (s. 67(1) c) and d).

57. Insurance Act, RSBC 2012, ¢ 1, s. 65(1) (life insurance), 124(1) (accident & sickness insurance); Insurance Act,
RSA 2000, c I-3, s. 666(1) (life insurance), 731(1) (accident & sickness insurance); The Insurance Act, SS 2015,

c 1-9.11, s.8-127(1) (life insurance), 8-185(1) (accident & sickness insurance); Insurance Act, The, CCSM c 140,

s. 173(1) (life insurance), 228(1) (accident & sickness insurance); Insurance Act, RSO 1990, ¢ 1.8, s. 196(1) (life
insurance), 317(1) (accident & sickness insurance); Insurance Act, RSNB 1973, c I-12, s.157(1) (life insurance),
211(1) (accident & sickness insurance); Insurance Act, RSNS 1989, ¢ 231, s.198(1) (life insurance), 91(1) (accident
& sickness insurance); Insurance Act, RSPEI 1988, c I-4, s. 144(1) (life insurance), 200(1) (accident & sickness
insurance); Life Insurance Act, RSNL 1990, c L-14, s. 27(1); Accident and Sickness Insurance Act, RSNL 1990,
cA-2, s. 29(1); Insurance Act, RSY 2002, c 119, s. 101(1) (life insurance), 201(1) (accident and sickness insurance);
Insurance Act, RSNWT 1988, c I-4, s. 94(1) (life insurance), 194(1) (accident and sickness insurance); Insurance
Act, RSNWT (Nu) 1988, c I-4, s. 94(1) (life insurance), 194(1) (accident and sickness insurance).

58. Insurance Act, RSBC 2012, ¢ 1, s. 65(2) (life insurance), 124(2) (accident & sickness insurance); Insurance Act,
RSA 2000, c I-3, s. 666(2) (life insurance), 731(2) (accident & sickness insurance); The Saskatchewan Insurance
Act, SS 2015, ¢ I-9.11, s. 8-127(2) (life insurance),8-185(2) (accident & sickness insurance); Insurance Act, The,
CCSM c 140, s. 173(2) (life insurance, 228(2) (accident & sickness insurance); Insurance Act, RSO 1990, c 1.8,

s. 196(2) (life insurance), 317(2) (accident & sickness insurance); Insurance Act, RSNB 1973, c I-12, s.157(2) (life
insurance), 211(2) (accident & sickness insurance); Insurance Act, RSNS 1989, ¢ 231, s.198(2) (life insurance),
91(2) (accident & sickness insurance); Insurance Act, RSPEI 1988, c I-4, s. 144(2) (life insurance), 200(2) (accident
& sickness insurance); Life Insurance Act, RSNL 1990, ¢ L-14, s. 27(2); Accident and Sickness Insurance Act, RSNL
1990, c A-2, s. 29(2); Insurance Act, RSY 2002, ¢ 119, s. 101(2) (life insurance), 201(2) (accident and sickness
insurance); Insurance Act, RSNWT 1988, c I-4, s. 94(2) (life insurance), 194(2) (accident and sickness insurance);
Insurance Act, RSNWT (Nu) 1988, c I-4, s. 94(2) (life insurance), 194(2) (accident and sickness insurance).
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Asset protection is one reason that agents usually advise clients to name direct beneficiaries,
rather than their estate. Another opportunity to create asset protection, even for beneficiaries
outside the protected family class, is the irrevocable beneficiary designation. In such a situation,
the policy itself (which could have substantial cash values) is also not subject to seizure and
cancellation by execution creditors.5°

Generally the property divisible among creditors must not include any property that is exempt from
execution or seizure under any laws applicable in the province within which the property is situated
and within which the bankrupt resides.®® For beneficiaries to be protected, there must be specific
provincial legislation which clearly states that a specific insurance product is exempt from seizure
and under what circumstances. For example, in Ontario the Insurance Act clearly states that when
an insured makes an irrevocable beneficiary designation, the insurance money will not be subject
to the control of the insured’s creditors.®' The extent of the beneficiaries’ protection is limited to the
terms of the provincial legislation which provides for such protection.5?

The use of irrevocable beneficiary designation is not commonplace and agents should not hesitate
to invite their clients to consult with legal advisors should the facts in a specific case require
specialized attention. Please consult Chapter 2 for additional information on this topic.

Pension funds (including LIRA, LIF and annuities purchased with pension funds money) are also
generally exempted from seizures.®® In some jurisdictions, registered products, such as RRSP
and RRIF, are exempt from seizure, even without beneficiary designation, and even if issued by

59. Insurance Act, RSBC 2012, c 1, s. 60 (life insurance), 118 (accident & sickness insurance); Insurance Act,
RSA 2000, c I-3, s. 661 (life insurance), 725 (accident & sickness insurance); The Insurance Act, SS 2015,
c 1-9.11, s. 8-122 (life insurance) and s. 8-186 (accident & sickness); Insurance Act, The, CCSM c 140, s. 168 (life
insurance), 224.1 (accident & sickness insurance); Insurance Act, RSO 1990, c 1.8, s. 191 (life insurance), 314.1
(accident & sickness insurance); Insurance Act, RSNB 1973, c 1-12, 5.152 (life insurance); Insurance Act, RSNS
1989, ¢ 231, s.193 (life insurance); Insurance Act, RSPEI 1988, c I-4, s. 139 (life insurance); Life Insurance Act,
RSNL 1990, c L-14, s. 22; Insurance Act, RSY 2002, c 119, s. 96 (life insurance); Insurance Act, RSNWT 1988,
c I-4, s. 89 (life insurance); Insurance Act, RSNWT (Nu) 1988, c I-4, s. 89 (life insurance).

60. Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, s. 67(1)(b).

61. Insurance Act, RSO 1990, c 1.8, s. 191 (1); Insurance Act, RSBC 2012, ¢ 1, ss. 60 (life), 118 (accident & sickness);
Insurance Act, RSA 2000, c I-3, ss. 661 (life), 725 (accident & sickness); The Insurance Act, SS 2015, ¢ 1-9.11,
ss. 8-122 (life) and 8-186 (accident & sickness); Insurance Act, The, CCSM c 140, ss. 168 (life), 224.1 (accident
& sickness); Insurance Act, RSO 1990, c |.8, ss. 314.1 (accident & sickness); Insurance Act, RSNB 1973, ¢ |-12,
s. 152 (life); Insurance Act, RSNS 1989, ¢ 231, s. 193 (life); Insurance Act, RSPEI 1988, c I-4, s. 139 (life);

Life Insurance Act, RSNL 1990, ¢ L-14, s. 27(2); Accident and Sickness Insurance Act, RSNL 1990, c A-2, s. 29(2);
Insurance Act, RSY 2002, ¢ 119, s. 96 (life); Insurance Act, RSNWT 1988, c I-4, s. 89 (life); Insurance Act, RSNWT
(Nu) 1988, c I-4 s. 89 (life).

62. Ibid.

63. Pension Benefits Standards Act, 1985, RSC 1985, ¢ 32 (2™ Supp), s. 18(1)a), 36(3); Pension Benefits Standards
Regulations, 1985, SOR/87-19, s. 21(1); Pension Benefits Standards Act, RSBC 1996, ¢ 352, s. 63; Employment
Pension Plans Act, SA 2012, c E-8.1, s. 72; Pension Benefits Act, 1992, SS 1992, ¢ P-6.001, s. 63; Pension Benefits
Act, The, CCSM c P32, s. 31; Pension Benefits Act, RSO 1990, c P.8, s. 66; Pension Benefits Act, SNB 1987, c P-5.1,
s. 57; Pension Benefits Act, RSNS 1989, ¢ 340, s. 71; Pension Benefits Act, 1997, SNL 1996, c P-4.01, s. 33.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-32-2nd-supp/latest/rsc-1985-c-32-2nd-supp.html
http://www.canlii.org/en/ca/laws/regu/sor-87-19/latest/sor-87-19.html
http://www.canlii.org/en/ca/laws/regu/sor-87-19/latest/sor-87-19.html
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-352/latest/rsbc-1996-c-352.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=4077aac25cec27f155dc0912744baeff2336eb0b791323996c77d2d77d4e30f9
http://www.canlii.org/en/ab/laws/stat/sa-2012-c-e-8.1/latest/sa-2012-c-e-8.1.html
http://www.canlii.org/en/ab/laws/stat/sa-2012-c-e-8.1/latest/sa-2012-c-e-8.1.html
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/ss-1992-c-p-6.001/latest/ss-1992-c-p-6.001.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=b4f3cf06618c7b429e9b40acc1dcf66a2665ac93ae69ff7284937afb878f5799
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-p32/latest/ccsm-c-p32.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=9cc5428e99c0c96e27ad79761138b5d4a5159c5cecfb655dc9c39f7b4371c9ef
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-p32/latest/ccsm-c-p32.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=9cc5428e99c0c96e27ad79761138b5d4a5159c5cecfb655dc9c39f7b4371c9ef
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/on/laws/stat/rso-1990-c-p8/latest/rso-1990-c-p8.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=47ec3d77d675385c37719b4653e219c2a49af79976265366cc0c97ba69f56055
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nb/laws/stat/snb-1987-c-p-5.1/latest/snb-1987-c-p-5.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=b0b18b3f6d8607adfe6ee738fce5226c6bba94c01da44bfd1510b1d6ef644f90
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-340/latest/rsns-1989-c-340.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=dce026749da9fdec47a1a019a82b1a26c9f18d7987d84a5e7936b94e3ae24f6e
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nl/laws/stat/snl-1996-c-p-4.01/latest/snl-1996-c-p-4.01.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=6adc8c872961ddc49842465f6f22d47e37723aa77a3b56dbdb18c0f725d41127

Ethics and professional practice 23
C [ S R C RA CHAPTER 1 - Legal framework governing life insurance

financial institutions other than life insurance companies.® It is also important to mention that in
every Canadian jurisdiction, other than Québec, it is possible for the owner of certain registered
products, such as RRSP, RRIF and TFSA, to designate a beneficiary (in that case, the beneficiary
will receive the death benefit outside of the estate and avoid probate fees).5°

1.3 Legal principles required for the validity of the contract

A contract or agreement established under Common Law principles is enforceable. It must be
created by one or more parties with the shared intention of entering into a binding agreement. This
is an important part of contracts; they are often described as a “meeting of the minds,” meaning
that unless and until both sides are in agreement, there is no contract. The subject matter of the
contract must also be acceptable under shared values described as public policy, which are the
principles on which social laws are based.

Chapter 2 Insurance policy provisions takes a more insurance policy specific approach while this
Section is more generic.

¥ EXAMPLE

Ralph found a criminal who was willing to commit arson so Ralph could collect
fire insurance money on a commercial property. Ralph paid the criminal
$10,000 but the criminal promptly gambled the money away. Ralph could not
get his money back. The contract was unenforceable—it was void because it
was against public policy. ‘

1.3.1 Civil fault

Civil fault is an action or omission which causes someone loss or harm for which the wrongdoer is
liable.

A breach of the privacy obligations of an agent could lead to a civil action against the agent in torts.

64. Court Order Enforcement Act, RSBC 1996, c 78, s. 71.3; Civil Enforcement Act, RSA 2000, ¢ C-15, s. 92(1)(2);
Civil Enforcement Regulation, Alta Reg 276/1995, s. 40.2; Registered Plan (Retirement Income) Exemption Act,
The, SS 2002, ¢ R-13.01, s. 3(1) and 4(1); Registered Retirement Savings Protection Act, CCSM ¢ R116, s. 3(1)
and 4(1); An Act respecting protection for registered retirement savings (Bill 70) [Not yet in force], s. 3(1) and
4(1); Designation of Beneficiaries Under Benefit Plans Act, RSPEI 1988, c D-9, s. 10; Judgment Enforcement
Act, SNL 1996, c J-1.1, 5. 131.1(2).

65. Wills, Estates and Succession Act, SBC 2009, ¢ 13, s. 1 and 85 to 100; Wills and Succession Act, SA 2010, ¢
W-12.2, s. 1 and 71; Queen’s Bench Act, 1998, The, SS 1998, ¢ Q-1.01, s. 72 to 75; Beneficiary Designation Act
(Retirement, Savings and Other Plans), The, CCSM c B30; Succession Law Reform Act, RSO 1990, ¢ S.26, s.
50 to 54.1; General, O Reg 54/95, s. 2; Retirement Plan Beneficiaries Act, SNB 2012, ¢ 114; Beneficiaries
Designation Act, RSNS 1989, c 36; Designation of Beneficiaries Under Benefit Plans Act, RSPEI 1988, ¢ D-9;
Pension Plans Designation of Beneficiaries Act, RSNL 1990, c P-5; Retirement Plan Beneficiaries Act, RSY
2002, ¢ 197; Retirement Plan Beneficiaries Act, RSNWT 1988, c R-6; Beneficiaries Designation Act (Retirement,
Savings and Other Plans), RSNWT (Nu) 1988, ¢ R-6.
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The loss or harm is therefore not limited to the physical loss and may include the following damages:
* Injury to reputation (defamation);

* Emotional injury;

* Economic injury;

* Violations of privacy®;

* Violations of property;

* Violations of constitutional neglect.

If claiming to be the victim of civil wrongdoing, a client could initiate civil litigation against the agent
or insurer depending on the case.

1.3.2 Limitation periods

A limitation period is a timeframe during which a court action must be started, or the right to sue is
lost forever. Once someone discovers that civil wrongdoing has been done to them, the limitation
period clock starts ticking. There are different limitation periods for different civil wrongdoing and
each jurisdiction dictates this.®” It can occasionally take some time before damage, like hidden
faulty building construction, for example, is discovered. In other cases, knowledge of the wrong is
immediate. Prompt legal advice is always advisable.

¥ EXAMPLE

John died. His beneficiary Betty filed a claim for a life insurance benefit. The
insurer refused to pay, claiming John had misrepresented his health on his
application. Betty will only have a finite length of time to launch a lawsuit®.

A

66. See Jones v Tsige, 2012 ONCA 32.

67. See the following as an example, Limitations Act, RSA 2000, ¢ L-12, s. 3(1); See also Limitations Act, SNL 1995,
¢ L-16.1; Limitation Act, SBC 2012, c 13; Statute of Limitations, RSPEI 1988, ¢ S-7; The Limitations Act, SS 2004,
¢ L-16.1; Limitations Act, 2002, SO 2002, c 24, Sch B.; Limitation of Actions Act, RSNS 1989, ¢ 258; Limitations
of Actions Act, SNB 2009, c L-8.5; Limitations of Actions Act, RSNWT (Nu) 1998, c L-8; Limitations of Actions Act,
RSY 2002, c139; Limitation of Actions Act, RSNWT 1998, ¢ L-8; The Limitation of Actions Act, CCSM c L150.

68. Insurance Act, RSBC 2012, c 1 (life: s. 76; accident and sickness: s. 104; see also s. 6 and 23); Limitation Act,
SBC 2012, ¢ 13; Insurance Act, RSA 2000, c I-3 (life: s. 677; accident and sickness: s. 708; see also s. 527);
Limitations Act, RSA 2000, ¢ L-12; The Insurance Act, SS 2015, ¢ I-9.11, s. 8-5; Limitations Act, The, SS 2004,
¢ L-16.1; Insurance Act, The, CCSM c 140 (life: s. 184; accident and sickness: s. 230.3; see also s. 131,
136.2(2)); Limitation of Actions Act, The, CCSM ¢ L150; Insurance Act, RSO 1990, c 1.8 (life: s. 175(2), 176,
177; accident and sickness: ss. 294, 296 and 298); Limitations Act, 2002, SO 2002, c 24, Sch B; Insurance Act,
RSNB 1973, c I-12 (life: s. 168; accident and sickness: s. 194); Limitation of Actions Act, SNB 2009, c L-8.5;
Insurance Act, RSNS 1989, ¢ 231 (life: s. 209; accident and sickness: Schedule to Part V); Limitation of Actions
Act, SNS 2014, ¢ 35; Insurance Act, RSPEI 1988, c I-4 (life: s. 155); Statute of Limitations, RSPEI 1988, ¢ S-7;
Accident and Sickness Insurance Act, RSNL 1990, ¢ A-2, s. 12; Limitations Act, SNL 1995, ¢ L-16.1; Insurance
Act, RSY 2002, ¢ 119 (life: s. 112; accident and sickness: s. 184); Limitation of Actions Act, RSY 2002, ¢ 139;
Insurance Act, RSNWT 1988, c |-4 (life: s. 105; accident and sickness: s. 177); Limitation of Actions Act, RSNWT
1988, c L-8; Insurance Act, RSNWT (Nu) 1988, c I-4 (life: s. 105; accident and sickness: s. 177); Limitation of
Actions Act, RSNWT (Nu) 1988, c L-8.


http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-l-12/latest/rsa-2000-c-l-12.html
http://www.canlii.org/en/nl/laws/stat/snl-1995-c-l-16.1/latest/snl-1995-c-l-16.1.html
http://www.canlii.org/en/bc/laws/stat/sbc-2012-c-13/latest/sbc-2012-c-13.html
http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-s-7/latest/rspei-1988-c-s-7.html
http://www.canlii.org/en/sk/laws/stat/ss-2004-c-l-16.1/latest/ss-2004-c-l-16.1.html
http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-258/latest/rsns-1989-c-258.html
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1.4 Public insurance and retirement regimes

Over time, both the federal and provincial levels of government have set up programs that
contribute to the social “safety net” for citizens and others.

It is important that insurance agents monitor changes to such programs to be able to guide their
clients with up-to-date information.

Insurance agents need to understand all aspects of these public insurance and retirement regimes,
which may affect or be available to their clients, so that any needs analysis or advice provided takes
into account relevant information and facilitates the coordination of benefits.

When spouses are both entitled to benefits for themselves and their family members under
a privately sponsored health, drug, or group dental plan, care must be taken to avoid double
payment for the same expense. To prevent overpayment, the benefit companies apply
“coordination of benefits” so that one benefit plan pays first, while the second plan pays only the
unpaid balances remaining.

The phrase is also used when considering benefits provided by a provincial health plan and a
private insurer. Private coverage is only supposed to address services not covered by a provincial
plan. An example would be private insurance paying for a semi-private hospital room, if ward
accommodation is the basic provincial standard. Another example might be private insurance
payment for a very expensive prescription drug not covered by the province on their list of publicly
funded drugs.®®

69. British Columbia, see:
http://www2.gov.bc.ca/gov/content/health/health-drug-coverage/pharmacare-for-bc-residents; Pharmaceutical
Services Act, SBC 2012, ¢ 22; Alberta,
see: https://www.ab.bluecross.ca/dbl/publications.html; Saskatchewan,
see: https://www.saskatchewan.ca/residents/health/prescription-drug-plans-and-health-coverage; Prescription
Drugs Act, The, RSS 1978, ¢ P-23; Manitoba,
see: http://www.gov.mb.ca/health/pharmacare/; Prescription Drugs Cost Assistance Act, The, CCSM ¢
P115; Ontario, see: http://www.health.gov.on.ca/en/public/programs/drugs/programs/programs.aspx; Drug
Interchangeability and Dispensing Fee Act, RSO 1990, ¢ P.23; New Brunswick,
see: http://www2.gnb.ca/content/gnb/en/departments/health/MedicarePrescriptionDrugPlan.html; Prescription
and Catastrophic Drug Insurance Act, SNB 2014, c 4; Prescription Drug Payment Act, SNB 1975, ¢ P-15.01;
Nova Scotia, see: https://novascotia.ca/dhw/pharmacare/;http://novascotia.ca/dhw/pharmacare/; Fair
Drug Pricing Act, SNS 2011, ¢ 7; Prince Edward Island, see: http://healthpei.ca/pharmacare; Drug Cost
Assistance Act, RSPEI 1988, ¢ D-14.1; Drug Product Interchangeability and Pricing Act, RSPEI 1988, ¢ D-15;
Newfoundland and Labrador, see: http://www.health.gov.nl.ca/health/prescription/; Pharmaceutical Services Act,
SNL 2006, c P-12.01; Yukon, see: http://www.hss.gov.yk.ca/pharmacare.php; Northwest Territories, see: http://
www.drugcoverage.ca/en-ca/Provincial-Coverage/northwest-territories/reimbursement-overview.aspx; see also:
http://www.hss.gov.nt.ca/health/nwt-health-care-plan/nwt-health-care-plan-general-information-residents#health-
care-card-cover; Nunavut, see: http://www.gov.nu.ca/health/information/health-insurance.

See also Health Canada: https://www.canada.ca/en/health-canada/services/health-care-system/
pharmaceuticals/access-insurance-coverage-prescription-medicines/provincial-territorial-public-drug-benefit-
programs.html. Other reference: http://canadaonline.about.com/od/prescriptiondrugsprograms/


https://www.canlii.org/en/bc/laws/stat/sbc-2012-c-22/latest/sbc-2012-c-22.html
https://www.canlii.org/en/bc/laws/stat/sbc-2012-c-22/latest/sbc-2012-c-22.html
https://www.ab.bluecross.ca/dbl/publications.html
https://www.saskatchewan.ca/residents/health/prescription-drug-plans-and-health-coverage
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-p-23/latest/rss-1978-c-p-23.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-p-23/latest/rss-1978-c-p-23.html
http://www.gov.mb.ca/health/pharmacare/
https://www.canlii.org/en/mb/laws/stat/ccsm-c-p115/latest/ccsm-c-p115.html
http://www.health.gov.on.ca/en/public/programs/drugs/programs/programs.aspx
https://www.canlii.org/en/on/laws/stat/rso-1990-c-p23/latest/rso-1990-c-p23.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-p23/latest/rso-1990-c-p23.html
http://www2.gnb.ca/content/gnb/en/departments/health/MedicarePrescriptionDrugPlan.html
https://novascotia.ca/dhw/pharmacare/
http://novascotia.ca/dhw/pharmacare/
https://www.canlii.org/en/ns/laws/stat/sns-2011-c-7/latest/sns-2011-c-7.html
https://www.canlii.org/en/ns/laws/stat/sns-2011-c-7/latest/sns-2011-c-7.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-d-14.1/latest/rspei-1988-c-d-14.1.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-d-14.1/latest/rspei-1988-c-d-14.1.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-d-15/latest/rspei-1988-c-d-15.html
https://www.canlii.org/en/nl/laws/stat/snl-2006-c-p-12.01/latest/snl-2006-c-p-12.01.html
http://www.hss.gov.yk.ca/pharmacare.php
http://www.drugcoverage.ca/en-ca/Provincial-Coverage/northwest-territories/reimbursement-overview.aspx
http://www.drugcoverage.ca/en-ca/Provincial-Coverage/northwest-territories/reimbursement-overview.aspx
http://www.gov.nu.ca/health/information/health-insurance
http://canadaonline.about.com/od/prescriptiondrugsprograms/
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1.4.1 Federally sponsored or facilitated programs

On a federal level, the following will be addressed:
* (Canada Pension Plan (CPP) and disability;
* Old Age Security (OAS) and Guaranteed Income Supplement (GIS);

* Employment Insurance (El).

The purpose of the CPP, OAS, and GIS is to provide a secure, modest base upon which to build
additional retirement income. These federally sponsored plans are not intended to meet all the
retirement income needs of Canadians. It is each person’s responsibility to look at their own
circumstances to decide what level of income is right for them and develop their own retirement
plan. Agents should be able to guide their clients with other insurance products which may be
used to achieve retirement objectives (such as tax planning, estate planning, financial security,
investment and/or creditor protection) such as RRSPs, annuities, life insurance, etc.

The purpose of the Employment Insurance (El) program is to provide temporary income support to
those who are between jobs; cannot work for reasons of sickness, childbirth, or parenting, or who
are providing care or support to a fa mily member who is gravely ill with a significant risk of death.
Agents should be able to guide their clients with other insurance products which may supplement
El should benefits offered under this federal plan be insufficient to meet the client’'s needs. Such
products generally include but are not limited to disability, accidental death and dismemberment
and long-term care insurance.

1.4.1.1 Canada Pension Plan (CPP) and disability

Individuals who are employed or self-employed in Canada contribute to a mandatory pension
plan.”® The CPP is funded by contributions, and not by the government through duties and taxes.
Employers also contribute an equal amount for their employees. The contributions of the employer
are deductible on the employer’s income tax return, and the pension is taxable income for the
employee when received. Incomes over the maximum pensionable earnings do not contribute
to CPP, so high-income individuals must seek other forms of retirement security. An individual
may begin drawing a reduced pension any time after age 60 or an enhanced pension as of age
70. CPP contributors may also draw a disability benefit if they become permanently and totally
disabled. There are also provisions for a modest death benefit to assist with funeral expenses,
and survivor benefits for spouses and children. Spouses may split CPP benefits to enable income
splitting in retirement. Benefits may also be assigned as part of the property settlement should the
marriage break down.

70. See: http://www.servicecanada.gc.ca/eng/services/pensions
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1.4.1.2 Old Age Security (OAS) and Guaranteed Income Supplement (GIS)

Unlike the CPP, Old Age Security (OAS) is non-contributory and is government funded through
duties and taxes. OAS pension benefits are considered taxable income for the pensioner. The
benefit amount depends on how long the resident has been in Canada since age 18, spousal
status and pensioner status of the other spouse.”

The Guaranteed Income Supplement (GIS) is a non-taxable supplement for those already getting
the OAS pension.

1.4.1.3 Employment Insurance

Persons employed in Canada must also contribute through payroll earnings to a plan that provides
financial support during periods of unemployment.

Employment Insurance (El) provides temporary financial assistance
to unemployed Canadians who have lost their job through no fault
of their own, while they look for work or upgrade their skills.”?

The individual must have a minimum number of insurable hours of employment before becoming
eligible for benefits, and the benefit payable will depend on the number of hours worked. Self-
employed individuals are not eligible for El benefits. Unemployed individuals seeking work must
file a bi-weekly report of any earnings they did manage to acquire, perhaps through part-time work
or even self-employment. Depending on the duration of unemployment, the amount of benefit paid,
and money earned by the end of the year, some of the benefits received may have to be repaid as
part of income tax filing obligations.

1.4.2 Provincially or territorially sponsored or facilitated programs

On a provincial level, the following will be addressed:
* No-fault automobile insurance;
*  Workers’ compensation;

* Universal health care and drug plan.

The purpose of such plans varies, but all provide public coverage to individuals in certain
circumstances and avoid lawsuits.

No fault automobile insurance is a provincially sponsored plan with which a resident of the province
(the policyholder) and his/her passengers are not only reimbursed by the policyholder’'s own
insurance company without proof of fault, but also restricted in the right to seek recovery through

71. See: http://www.servicecanada.gc.ca/eng/services/pensions
72. See: http://www.servicecanada.gc.ca/eng/sc/ei/index.shtml


http://www.servicecanada.gc.ca/eng/services/pensions
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the legal system for losses caused by other parties. This type of public plan may be supplemented
with private insurance products such as disability, accidental death and dismemberment, and long-
term-care benefits.

Workers’ compensation was the first social program to be introduced in Canada. Workers’ groups
supported the program, as did employers who hoped to provide disability benefits to workers
and thereby avoid lawsuits. Workers’ compensation is a provincial responsibility, and the rules
vary from province to province. Workers may supplement such public insurance with private
coverage through products which include but are not limited to disability, accidental death and
dismemberment, and long-term-care benefits.

The purpose of a universal health care and drug plan is to provide a specified package of benefits
to all members of a society with the end goal of providing financial risk protection, improved access
to health services, prescription drugs and improved health outcomes. Such public plans may be
supplemented with additional private coverage through disability, critical illness, and long-term-
care benefits.

1.4.2.1 No-fault automobile insurance

Despite the name, no-fault insurance is still very much concerned with who caused an accident,
so as to decide who pays for direct compensation and property damage. The big change from
traditional, fault-based litigation is that insured persons look to their own insurance company
for accident benefits, such as health care and income replacement. Fault is determined by the
insurance companies using a series of allocation rules based on typical accident fact situations.

British Columbia, Saskatchewan, Manitoba and Québec have government-run insurance programs,
whereby the province provides the basic insurance benefits (which vary from one jurisdiction to
another) in the event of an accident, and private insurers compete to sell top-up coverage.”

In other provinces, these rules have been incorporated into provincial law as a regulation adopted
under the Insurance Act. For example, in New Brunswick the Insurance Act has a regulation
named Fault Determination Regulation—Insurance Act.™*

Agents should become familiar with the regulations applicable to the jurisdiction in which they sell
insurance products.”

73. In British Columbia, it is the Insurance Corporation of British Columbia (ICBC), in Saskatchewan it is the
Saskatchewan Government Insurance (SGl), in Manitoba it is the Manitoba Public Insurance (MPI) and in
Québec it is the Société de I'assurance automobile du Québec (SAAQ).

74. Fault Determination Regulation, NB Reg 2004-141.

75. See: http://www.ibc.ca/nl/auto/auto-insurance


http://www.ibc.ca/nl/auto/auto-insurance
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1.4.2.2 Workers’ compensation

Compensation and rehabilitation benefits are available to the workers on a no-fault basis, i.e.
without any finding of fault with them or the employer. These are managed on a provincial level.
Benefits payments are secure because they are funded by mandatory employer contributions
through a payroll tax. In exchange to being entitled to these benefits, workers give up the right to
sue their employers.™

1.4.2.3 Universal health care and drug plan

Canadians with valid provincial health care enrolment enjoy a form of universal health care
anywhere in Canada, with medically necessary care and treatment available through publicly funded
doctors and hospitals. There is not one unified plan, but 13 separate provincial and territorial plans
coordinated under agreed upon standards, defined under federal legislation, the Canada Health
Act”” The provinces and territories remain responsible for the management, organization and
delivery of health care services. The provincial and territorial governments also provide various
prescription drug coverage benefits,”® paying some or all defined drug costs for those with low
income, the disabled, and seniors over 65, and residents of long-term care homes and hospitals.

76. Workers Compensation Act, RSBC 1996, ¢ 492; Workers’ Compensation Act, RSA 2000, ¢ W-15; Workers’
Compensation Act, SNS 1994-95, ¢ 10; Workers Compensation Act, RSPEI 1988, ¢ W-7.1; Workers’
Compensation Act, RSNB 1973, ¢ W-13; The Workers Compensation Act, CCSM ¢ W200; Workers’
Compensation Act, SNWT 2007, ¢ 21; Workers’ Compensation Act, SY 2008, ¢ 12; Workers’ Compensation
Act, SNu 2007, ¢ 15; Workers’ Compensation Act, CQLR ¢ A-3; Workers Compensation Act Appeal Regulation,
BC Reg 321/2002; The Workers’ Compensation Act, 2013, SS 2013, ¢ W-17.11; Workplace Health, Safety and
Compensation Act, RSNL 1990, ¢ W-11.

77. Canada Health Act, RSC 1985, ¢ C-6.

78. See the following as an example, Ontario Drug Benefit Act, RSO 1990, ¢ O.10. For British Columbia, see:
http://www2.gov.bc.ca/gov/content/health/health-drug-coverage/pharmacare-for-bc-residents; Pharmaceutical
Services Act, SBC 2012, ¢ 22; Alberta, see: https://www.ab.bluecross.ca/dbl/publications.html; Saskatchewan,
see: https://www.saskatchewan.ca/residents/health/prescription-drug-plans-and-health-coverage; Prescription
Drugs Act, The, RSS 1978, ¢ P-23; Manitoba, see: http://www.gov.mb.ca/health/pharmacare/; Prescription Drugs
Cost Assistance Act, The, CCSM c P115; Ontario,
see: http://www.health.gov.on.ca/en/public/programs/drugs/programs/programs.aspx; Drug Interchangeability
and Dispensing Fee Act, RSO 1990, ¢ P.23; New Brunswick,
see: http://www2.gnb.ca/content/gnb/en/departments/health/MedicarePrescriptionDrugPlan.html; Prescription
and Catastrophic Drug Insurance Act, SNB 2014, c 4; Prescription Drug Payment Act, SNB 1975, ¢ P-15.01;
Nova Scotia, see: http://www.drugcoverage.ca/en-ca/Provincial-Coverage/nova-scotia/drug-benefit-programs;
see also: http://novascotia.ca/dhw/pharmacare/; Fair Drug Pricing Act, SNS 2011, ¢ 7; Prince Edward Island,
see: http://healthpei.ca/pharmacare; Drug Cost Assistance Act, RSPEI 1988, ¢ D-14.1; Drug Product
Interchangeability and Pricing Act, RSPEI 1988, ¢ D-15; Newfoundland and Labrador,
see: http://www.health.gov.nl.ca/health/prescription/; Pharmaceutical Services Act, SNL 2006, ¢ P-12.01; Yukon,
see: http://www.hss.gov.yk.ca/pharmacare.php; Northwest Territories,
see: http://www.drugcoverage.ca/en-ca/Provincial-Coverage/northwest-territories/reimbursement-overview.aspx;
see also: http://www.hss.gov.nt.ca/en/services/nwt-health-care-plan/general-information-residents; Nunavut, see:
http://www.gov.nu.ca/health/information/health-insurance.

See also Health Canada: http://www.hc-sc.gc.ca/hcs-sss/pharma/acces/ptprog-eng.php. Other reference: http://
canadaonline.about.com/od/prescriptiondrugsprograms/


https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-492/latest/rsbc-1996-c-492.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=6840919fd26c4b413788a3b38556008a6f35eb8e64c7bbd572d39964afa708c4
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-w-15/latest/rsa-2000-c-w-15.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=3a93aec6f54bad2e563f2bc4a599c0c056ee0eb9b3ba7f0be38b56b42ebf4562
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ns/laws/stat/sns-1994-95-c-10/latest/sns-1994-95-c-10.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=c6016cc77dc6ca669d24acbc65d343e6665a14f07dea35ac71de1a121fa73cc4
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ns/laws/stat/sns-1994-95-c-10/latest/sns-1994-95-c-10.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=c6016cc77dc6ca669d24acbc65d343e6665a14f07dea35ac71de1a121fa73cc4
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-w-7.1/latest/rspei-1988-c-w-7.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=a0989b098ea64f456bd8f14fc37001b64982d75a684ae3de271a89d2acf128d9
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-w-13/latest/rsnb-1973-c-w-13.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=3b061dcc9e6d6069797b53e5a1af061b410663d2b4b179bcc220c933468ce0af
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-w-13/latest/rsnb-1973-c-w-13.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=3b061dcc9e6d6069797b53e5a1af061b410663d2b4b179bcc220c933468ce0af
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-w200/latest/ccsm-c-w200.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=de02638e02330371cec3c2faca3b5c973701b5b68ac0fa462a4fa74f252f4bb6
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nt/laws/stat/snwt-2007-c-21/latest/snwt-2007-c-21.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=a11eda4085dec0471e271facbf874332ddc224d257c51c21e1822668c3b72397
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nt/laws/stat/snwt-2007-c-21/latest/snwt-2007-c-21.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=a11eda4085dec0471e271facbf874332ddc224d257c51c21e1822668c3b72397
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/yk/laws/stat/sy-2008-c-12/latest/sy-2008-c-12.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=4244729205f7cead6dbd8c5786f5ee59687d2e32d57b1b33a29f891593eb5a8a
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nu/laws/stat/snu-2007c15/latest/snu-2007c15.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=728f58a1134d598936200cffb41db41565dde758ad200d52fd53ed538921716c
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nu/laws/stat/snu-2007c15/latest/snu-2007c15.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=728f58a1134d598936200cffb41db41565dde758ad200d52fd53ed538921716c
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/qc/laws/stat/cqlr-c-a-3/latest/cqlr-c-a-3.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=392a5477b2e1c651397e2873742a356cf0c2662bde05b4516275097e91d59362
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/regu/bc-reg-321-2002/47615/bc-reg-321-2002.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=68a896c192b37c644f09698ec727128dfa9c1f1f3d85ce5e545a1e5e189a43d2
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/regu/bc-reg-321-2002/47615/bc-reg-321-2002.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=68a896c192b37c644f09698ec727128dfa9c1f1f3d85ce5e545a1e5e189a43d2
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/ss-2013-c-w-17.11/latest/ss-2013-c-w-17.11.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=e208ca3cea6f3863fe3774a8101a438b0dadb39e48c7adc9767a25cb26c634b4
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-w-11/latest/rsnl-1990-c-w-11.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=b7955cbae9ce8dacb2792bd45d32a3994a9460dcbfaa992f90e501d916be35c0
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-w-11/latest/rsnl-1990-c-w-11.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=utqImvJKCZ%2FY84CzyXGDQiM0VOojjMnGNdeAm8KGdVM%3D%0A&s=b7955cbae9ce8dacb2792bd45d32a3994a9460dcbfaa992f90e501d916be35c0
https://www.canlii.org/en/bc/laws/stat/sbc-2012-c-22/latest/sbc-2012-c-22.html
https://www.canlii.org/en/bc/laws/stat/sbc-2012-c-22/latest/sbc-2012-c-22.html
https://www.ab.bluecross.ca/dbl/publications.html
https://www.saskatchewan.ca/residents/health/prescription-drug-plans-and-health-coverage
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-p-23/latest/rss-1978-c-p-23.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-p-23/latest/rss-1978-c-p-23.html
http://www.gov.mb.ca/health/pharmacare/
https://www.canlii.org/en/mb/laws/stat/ccsm-c-p115/latest/ccsm-c-p115.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-p115/latest/ccsm-c-p115.html
http://www.health.gov.on.ca/en/public/programs/drugs/programs/programs.aspx
https://www.canlii.org/en/on/laws/stat/rso-1990-c-p23/latest/rso-1990-c-p23.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-p23/latest/rso-1990-c-p23.html
http://www2.gnb.ca/content/gnb/en/departments/health/MedicarePrescriptionDrugPlan.html
http://www.drugcoverage.ca/en-ca/Provincial-Coverage/nova-scotia/drug-benefit-programs
http://novascotia.ca/dhw/pharmacare/
https://www.canlii.org/en/ns/laws/stat/sns-2011-c-7/latest/sns-2011-c-7.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-d-14.1/latest/rspei-1988-c-d-14.1.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-d-15/latest/rspei-1988-c-d-15.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-d-15/latest/rspei-1988-c-d-15.html
https://www.canlii.org/en/nl/laws/stat/snl-2006-c-p-12.01/latest/snl-2006-c-p-12.01.html
http://www.hss.gov.yk.ca/pharmacare.php
http://www.drugcoverage.ca/en-ca/Provincial-Coverage/northwest-territories/reimbursement-overview.aspx
http://www.gov.nu.ca/health/information/health-insurance
http://www.hc-sc.gc.ca/hcs-sss/pharma/acces/ptprog-eng.php
http://canadaonline.about.com/od/prescriptiondrugsprograms/
http://canadaonline.about.com/od/prescriptiondrugsprograms/
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1.5 Other relevant provincial and territorial legislation
for life insurance agents

In addition to the basic legal framework and contract formation discussed above, there are a
number of important legal considerations that agents must take note of while dealing with life and
health insurance contracts.

It is very important that agents remain continually aware of the obligations which apply to them.
Poor awareness of such obligations may hurt clients and have severe consequences for an agent,
including stiff monetary penalties and even the revocation of the agent’s licence. Such obligations
are described in greater detail in Chapter 4 Rules and principles governing the activities of life
insurance agents and accident & sickness insurance agents.

1.5.1 Privacy Act

In the course of carrying out their business, life insurance agents have access to a great deal of
personal information about their clients. How they handle that information is regulated by privacy
legislation.

The federal government has appointed a Privacy Commissioner to investigate complaints about
breaches of privacy under federal jurisdiction and make his findings public. The Commissioner has
authority under two laws. The first one is the Privacy Act,” which is federal legislation governing
how the federal government and its agencies handle personal information.

1.5.1.1 Personal Information Protection and Electronic Documents Act (PIPEDA)

More important for insurance agents is the second privacy statute—the Personal Information
Protection and Electronic Documents Act (PIPEDA).& PIPEDA sets out ground rules for how
businesses and other organizations may collect, use or disclose personal information in the course
of commercial activities. PIPEDA also controls how federally regulated businesses must act in
handling employee personal information. If provinces have chosen to pass laws similar to PIPEDA,
those laws take precedence in the province. Three provinces have passed laws for privacy,® and
three others have adopted legislation protection personal health information.®

79. Privacy Act, RSC 1985, ¢ P-21.

80. Personal Information Protection and Electronic Documents Act, SC 2000, c 5.

81. Three provincial laws on the protection of privacy have been declared similar to PIPEDA by the Governor in
Council: Alberta: Personal Information Protection Act, SA 2003, c P-6.5; British Columbia: Personal Information
Protection Act, SBC 2003, ¢ 63; Québec: Law on the Protection of Personal Information in the Private Sector
(Québec), RLRQ ¢ P-39.1.

See also: https://www.priv.gc.ca/en/privacy-topics/privacy-laws-in-canada/the-privacy-act/
See also: https://www.priv.gc.ca/resource/fs-fi/l02_05 _d_15 f.asp

82. Ontario: Personal Health Information Protection Act, 2004, SO 2004, c 3, Sch A;

New Brunswick: Personal Health Information Privacy and Access Act, SNB 2009, c P-7.05;
Newfoundland and Labrador: Personal Health Information Regulations, NLR 38/11.


https://www.priv.gc.ca/en/privacy-topics/privacy-laws-in-canada/the-privacy-act/
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PIPEDA ensures that only information that is needed and relevant to conduct a business
transaction should be collected. Once the need for the information is over, the information should
be disposed of in a careful fashion.

The provinces have also appointed Privacy Commissioners, whose mandate is connected to
matters under provincial or municipal jurisdiction. Their mandate is especially directed at maintaining
the privacy of health care information. Privacy Commissioners are also involved with freedom of
information activities on behalf of citizens seeking to obtain publicly held or governmental information.
In the other Canadian jurisdictions, PIPEDA applies.

1.5.2 Human rights legislation

Under provincial and federal human rights legislation, discrimination on the basis of a number of
personal and/or group attributes and characteristics is prohibited. On a federal level such legislation
includes the Canadian Human Rights Act®® and there is various provincial legislation to the same
effect.®* Discrimination is forbidden on the basis of gender, religion, skin colour, national origin, family
status, marital status, sexual orientation, and age. Insurers, however, are permitted to discriminate in
providing insurance coverage as long as they can justify it on reasonable and bona fide grounds.®

1.6 Other relevant federal legislation for life insurance agents

Life insurance agents should take the following legislation into consideration when dealing with
clients and carrying out their business.

1.6.1 Criminal Code

The Criminal Code is a Canadian federal law defining behaviour and actions that constitute a “crime”
and are generally more serious offences, including those that may result in jail time as well as fines.®

83. Canadian Human Rights Act, RSC 1985, ¢ H-6. The Canadian Charter of Rights and Freedoms does not apply
to private interactions between individuals or private businesses (Part | of The Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11).

84. Human Rights Code, RSBC 1996, c 210, s. 1 and 13; Alberta Human Rights Act, RSA 2000, c A-25.5, s. 7 and 11;
Saskatchewan Human Rights Code, SS 1979, ¢ S-24.1, s. 1, 15 and 16; The Human Rights Code, CCSM ¢ H175,
s. 9, 14 and 15; Human Rights Code, RSO 1990, c H.19, s. 1, 9, 10, 22, 23 and 25; Human Rights Act, RSNB 1973,
¢ H-11, s. 2 and 3; Human Rights Act, RSNS 1989, c 214, s. 3, 4, 5 and 6; Human Rights Act, RSPEI 1988, c H-12,
s. 1, 6 and 11; Human Rights Code, RSNL 1990, ¢ H-14, s. 1 and 9; Human Rights Act, RSY 2002, ¢ 116, s. 7,9, 10
and 11; Human Rights Act, SNWT 2002, ¢ 18, s. 1, 5 and 7; Human Rights Act, SNu 2003, c 12,s. 1,5and 7.

85. See the following as an example, Human Rights Code, RSO 1990, ¢ H.19, s. 22: The right under Sections 1 and
3 to equal treatment with respect to services and to contract on equal terms, without discrimination because of
age, sex, marital status, family status or disability, is not infringed where a contract of automobile, life, accident
or sickness or disability insurance or a contract of group insurance between an insurer and an association or
person other than an employer, or a life annuity, differentiates or makes a distinction, exclusion or preference on
reasonable and bona fide grounds because of age, sex, marital status, family status or disability.

86. Criminal Code, RSC 1985, c C-46.


http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-210/latest/rsbc-1996-c-210.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-25.5/latest/rsa-2000-c-a-25.5.html
http://www.canlii.org/en/sk/laws/stat/ss-1979-c-s-24.1/latest/ss-1979-c-s-24.1.html
http://www.canlii.org/en/mb/laws/stat/ccsm-c-h175/latest/ccsm-c-h175.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-h-11/latest/rsnb-1973-c-h-11.html
http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-214/latest/rsns-1989-c-214.html
http://www.canlii.org/en/pe/laws/stat/rspei-1988-c-h-12/latest/rspei-1988-c-h-12.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-h-14/latest/rsnl-1990-c-h-14.html
http://www.canlii.org/en/yk/laws/stat/rsy-2002-c-116/latest/rsy-2002-c-116.html
http://www.canlii.org/en/nt/laws/stat/snwt-2002-c-18/latest/snwt-2002-c-18.html
http://www.canlii.org/en/nu/laws/stat/snu-2003-c-12/latest/snu-2003-c-12.html
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1.6.2 Proceeds of Crime (Money Laundering) and Terrorist Financing Act
(PCMLTFA)

This important Canadian law aims at detecting individuals and corporations involved in criminal
activity and preventing them from getting their illegally obtained money into the banking system.

Insurance agents are part of the process since insurance products can be used as wealth creation,
storage, and transfer tools. Reporting suspicious transactions and the suspected possession of
terrorist property (money or investments) remains the personal responsibility of every insurance
agent. Agents also face severe personal penalties and even imprisonment if they fail to report.

Suspected money laundering or terrorist financing must be reported to an agency called the
Financial Transactions and Reports Analysis Centre of Canada (FINTRAC) who will monitor and
investigate.®” This Act is covered in more details in the Section Financial Transactions and Reports
Analysis Centre of Canada (FINTRAC) in Chapter 4 Rules and principles governing the activities
of life insurance agents and accident & sickness insurance agents.

1.6.3 National Do Not Call List (DNCL)

The federal government has created a system, under the Canadian Radio-television and Tele-
communications Commission (CRTC),® whereby clients may register their phone numbers and
request that telemarketers do not call them. Calls to businesses are not prohibited. These rules
apply to life insurance agents who call clients and prospective clients.

Agents making their own telemarketing calls must register and subscribe to the national DNCL. If
agents hire telemarketers to make calls on their behalf, then the telemarketers must comply with
the national DNCL.

1.6.4 Anti-spam legislation

Effective July 1, 2014, federal legislation known generically as the Canadian Anti-Spam Legislation
(CASL)® came into effect. CASL prohibits the sending of commercial electronic message (CEM) if
the sender does not first have the recipient’s consent. The CEM must have prescribed consent and
a mechanism to unsubscribe. A request to unsubscribe must be honoured immediately and no later
than within 10 business days.

Agents should establish and document, from their very first dealings with clients, the practices to
be followed when dealing with their clients’ personal information.

87. See: http://www.fintrac.gc.calintro-eng.asp. See also sections 83.01 to 83.33 of the Criminal Code.
88. See: https://www.Innte-dncl.gc.cal/index-eng
89. See: http://fightspam.gc.ca/eic/site/030.nsf/eng/home


http://www.fintrac.gc.ca/intro-eng.asp
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Finally, it is important to mention the Genetic Non-Discrimination Act, SC 2017, ¢ 3, whose
constitutional validity the Supreme Court of Canada has just confirmed.® In particular, this law
prohibits anyone from forcing a person to undergo a genetic test as a prerequisite for providing
them with goods or services, for entering into or maintaining a contract with them or for offering or
maintaining specific terms within the framework of contract. The law contains the same prohibition
on the communication of results of a genetic test.

90. Reference re Genetic Non-Discrimination Act, 2020 SCC 17.
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CHAPTER 2
INSURANCE POLICY PROVISIONS

Competency component

* |Integrate into practice the legal aspects of insurance and annuity contracts.
Competency sub-components

* Characterize the parties involved in the contract;

* Contextualize the rules relating to the contract’s formation, taking effect, reinstatement and
termination;

* Explain the main provisions and clauses of an insurance or annuity contract.
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2
INSURANCE POLICY PROVISIONS

When a life insurance company enters into a contract of insurance, it issues a “policy.”
The policy and all amendments are generally also referred to as the insurance contract.

Life insurance policies can be lengthy legal documents, but they have certain characteristics which
are common to most. It should be noted that individual insurance, group insurance and accident
and sickness insurance®’ have many similar but slightly different statutory provisions governing
them.

The first part of this Chapter will briefly describe these components:
* Parties to an individual policy;

* Formation of the policy;

* Term and termination of policy;

* Assignment of a policy.

The second part of the Chapter will review the specific provisions of the following forms of life
insurance:

= |ndividual life insurance;
* Group life insurance;

= Accident and sickness insurance.

Other kinds of policies or products marketed by life insurance companies legally qualify as “life
insurance,” but do not resemble traditional life insurance policies:

= Annuities;

* Segregated funds (individual variable insurance policy (IVIC));

91. The definition of accident and sickness insurance varies considerably between provinces, and care needs to
be taken to ensure reference to the correct statutory provisions. For example, some sections include disability
insurance, some exclude accidental death insurance. See for instance: Insurance Act, RSO 1990, c 1.8, s. 291(3)
and Insurance Regulation, BC Reg 403/2012, s. 1(2) “accident and sickness insurance” and “life insurance”.
See also: Eric J. SCHJERNING, Disability Insurance Law in Canada, 2nd Ed., Toronto, Thomson, p. 1 and 2;
David NORWOOD and John P. WEIR, Norwood on Life Insurance Law in Canada, 3rd Ed., Toronto, Carswell,
2002, p. 469 and 470; Richard HAYLES, Disability — Canadian Law and Business Practice, Toronto, Carswell,
1998, p. 88 to 92 and 167 to 168.
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* Registered retirement products;
* Pension products.

A key point to be made, from a legal perspective, in relation to these specialty products is that they
are subject to special regulation and that the contract terms and conditions must meet regulatory
requirements to qualify for preferred tax treatment.

2.1 Parties to an individual policy

Individual life insurance contracts are entered into between the following parties:
* Insurer,

* Policyholder (also known as the insured).

A life insurance policy is simply the contract between an insurer (insurance company) and the
policyholder. Depending on the type of insurance, there may be other persons referenced or
involved in and/or deriving rights thereunder, such as the life insured, the beneficiary, a contingent
beneficiary, a successor owner or an assignee. These will be discussed more fully below.

2.1.1 Insurer

The insurer is the life insurance company that takes on the risk and issues the policy. The insurer
actually responsible for the policy may change over the years because of corporate purchases
and amalgamations between insurers, or acquisitions of their books of business. The rights and
obligations under a policy are assigned to and assumed by the new insurer. Acquiring insurers
who assume the obligations of the former insurer are required by regulators to issue certificates
of assumption to affected policyholders. The terms of the policy continues to be binding on the
parties to it, and persons claiming under them.

2.1.2 Policyholder

The policyholder is the individual or legal person (e.g., corporation) who has legal ownership of
the policy and exercises the contractual and statutory rights that go with being the owner. The first
policyholder is the one that forms the original contract with the insurer. In summary, “the person
who makes the contract with the insurer is the insured (or policyholder, or owner) and is a party to
the policy with contractual rights.”®

The policyholder can also be the life insured, owning insurance on their own life, but it is common for
the policyholder to own insurance on the life of someone else, such as a spouse, child, or parent.

There can also be more than one policyholder. There may be co-owners of a policy.

92. David Norwood and John P. Weir. Norwood on Life Insurance Law in Canada, 3 Ed., Toronto, Carswell, 2002,
p. 74. See also, for instance, Insurance Act, RSO 1990, c 1.8, s. 171(1) “insured”.
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¥ EXAMPLE 1

Thelma and Arthur are spouses. They co-own a policy on both their lives,
which will pay the death benefit when the second life insured dies. ‘

¥ EXAMPLE 2

Elliot and Alice are siblings. After a meeting with their father and their agent,
they have opted to own and pay for an annuity policy with their father as
beneficiary. This annuity provides for the care and financial needs of their
father who retired with limited income. This ensures that as siblings, they will
both have access to policy information, and that any beneficiary changes to
the policy must be approved and signed jointly. ‘

Two policyholders may also own different portions of a policy.

¥ EXAMPLE

Roger owns ABC Bikes Inc., a cycling equipment company. The company
needs financial protection against the death of Roger, who is a key person
in its operations. Roger purchases insurance on his life and assigns the
ownership of the death benefit to the company. Roger retains ownership of the
savings and investment component, where he will be able to shelter personal
investment capital for retirement. The company and Roger divide the cost of
the insurance on a reasonable basis, with the help of their accountant. ‘

Co-owners of a policy may enter into their own private agreement that is separate from the
insurance policy. The shared ownership agreement can set out their rights and responsibilities,
including what happens to the insurance policy when one of the co-owners dies.

2.1.2.1 Successor policyholder

If the policyholder is not also the life insured, the policyholder could die before the insured person
(i.e., while the insurance is still in effect). Ownership of the policy will then be transferred to a
new owner. The identity of the new owner can be determined in advance by the policyholder.*®

93. Insurance Act, RSO 1990, c I-8, s. 199; Insurance Act, RSBC 2012, c 1, s. 68; Insurance Act, RSA 2000, c I-3,
s. 669; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-131; The Insurance Act, CCSM c 140, s. 176; Insurance Act,
RSNB 1973, c I-12, s. 160; Insurance Act, RSPEI 1988, c I-4, s. 147; Insurance Act, RSNS 1989, c 231, s. 201;
Life Insurance Act, RSNL 1990, c L-14, s. 30; Insurance Act, RSNWT 1988, c I-4, s. 97; Insurance Act, RSNWT
(Nu) 1988, c I-4, s. 97; Insurance Act, RSY 2002, ¢ 119, s.104. See also: David Norwood and John P. Weir.
Norwood on Life Insurance Law in Canada, 3rd Ed., Toronto, Carswell, 2002, p. 360-361.
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This can be done in the policy or by an amendment. The person identified to become the owner
when the policyholder dies is called the successor policyholder (sometimes called the contingent
policyholder, successor-owner or subrogated owner).

If the policyholder has not named a successor policyholder, then the new owner will be his estate
and therefore indirectly his estate beneficiaries. This may not be what the policyholder intended.

¥ EXAMPLE

Roger owns a policy on his own life and one on the life of his common law
spouse, Susan. Roger wants ownership of the policy on Susan to pass to her
if he dies first, and not to his children, so he appoints Susan as the successor
owner by an amendment to his policy. While Susan is not a party to the policy
during Roger’s life, after his death Susan will acquire all of the rights and
privileges that Roger had under the policy. ‘

2.1.3 Life insured

The “life insured” means the person whose life is insured and on whose death the benefit is paid,
also called the person insured or insured person.

It is common that the lives of several individuals are insured under one policy. For life insurance to
be valid at issue, the policyholder must have an insurable interest in the life of the life insured.**

2.1.4 Beneficiary

A benéeficiary is a person to whom or for whose benefit insurance money is payable.

94. David Norwood and John P. Weir. Norwood on Life Insurance Law in Canada, 3" Ed., Toronto, Carswell, 2002.
p. 82 to 84. See also: Insurance Act, RSO 1990, c I-8, ss. 178, 179; Insurance Act, RSBC 2012, c1, s. 45;
Insurance Act, RSA 2000, c I-3, ss. 646(1), 647; The Insurance Act, SS 2015, ¢ 1-9.11, ss. 8-107, 8-108; The
Insurance Act, CCSM c 140, s. 155(1); Insurance Act, RSNB 1973, c I-12, ss. 139(1) (2), 140; Insurance Act,
RSPEI 1988, ¢ I-4, ss. 126(1), 127; Insurance Act, RSNS 1989, ¢ 231, ss. 180, 181; Life Insurance Act, RSNL
1990, c L-14, ss. 9 (1) (20, 10; Insurance Act, RSNWT 1988, c I-4, ss. 76, 77; Insurance Act, RSNWT (Nu) 1988,
c |-4, ss. 76, 77; Insurance Act, RSY 2002, ¢ 119, ss. 83, 84.
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The ability to designate a beneficiary by contract or a written declaration is enabled by the
provincial or territorial insurance statutes.® Most insurers now also accepts electronic beneficiary
designations.*®

Beneficiaries have rights under the insurance policy, but are not a party to it. They may be named
as a beneficiary at the time the application is completed, but they may or may not be mentioned in
the policy itself. The policy may say that “the beneficiary is the person you named in the application
for this policy.”

The rules which apply to beneficiary designations are invariable and as such the type of benefit is
irrelevant in determining the validity or effect of a beneficiary designation.

If several beneficiary designations have been made and there is confusion as to who is rightfully
entitled to the benefit, agents should not hesitate to invite clients or their representatives to
obtain legal advice to ensure that their rights are protected and that the payment of the benefit is
executed in accordance with the policyholder’s intent.

Designating certain individuals as beneficiaries of a policy cannot only protect death benefits, it
can protect the policy itself from execution and seizure (in this context, execution is the action of
enforcing a judgment). These certain individuals are commonly known as “protected” or “family
class” beneficiaries. These “preferred beneficiaries” are the following:

* Spouse (including the common law spouse);
* Child;
* Grandchild;

= Parent of the life insured.

95. Insurance Act, RSBC 2012, ¢ 1, s. 37 and 59 (life insurance); 92 and 117 (accident & sickness insurance);
Insurance Act, RSA 2000, c I-3, s. 637 and 660 (life insurance), 695 and 724 (accident and sickness insurance);
The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-98 and 8-121 (life insurance), 8-155 and 8-178 (accident & sickness
insurance); Insurance Act, The, CCSM c 140, s. 148 and 167 (life insurance); 203 and 224 (accident and
sickness insurance); Insurance Act, RSO 1990, ¢ 1.8, s. 171 and 190 (life insurance), 290 and 313 (accident
and sickness insurance); Insurance Act, RSNB 1973, c I-12, s. 132 and 151 (life insurance), 186 and 207
(accident and sickness); Insurance Act, RSNS 1989, ¢ 231, s. 64 and 87 (accident and sickness), 173 and 192
(life insurance); Insurance Act, RSPEI 1988, ¢ I-4, s. 119 and 138 (life insurance), 174 and 196 (accident and
sickness insurance); Life Insurance Act, RSNL 1990, c L-14, s. 2 and 21; Accident and Sickness Insurance Act,
RSNL 1990, c A-2, s. 2 and 25; Insurance Act, RSY 2002, c 119, s. 76 and 95 (life insurance), 174 and 197
(accident and sickness insurance); Insurance Act, RSNWT 1988, c I-4, s. 69 and 88 (life insurance), 167 and
190 (accident and sickness insurance); Insurance Act, RSNWT (Nu) 1988, c I-4, s. 69 and 88 (life insurance),
167 and 190 (accident and sickness insurance)

96. Electronic Commerce Act, 2000, SO 2000, ¢ 17; Insurance Act, RSO 1990, ¢ 1.8, s. 190(1.2); Electronic
Transactions Act, SBC 2001, ¢ 10; Insurance Act, RSBC 2012, c 1, s. 7; Electronic Transactions Act, SA 2001,
¢ E-5.5; Insurance Act, RSA 2000, c I-3, ss. 547, 548; Fair Practices Regulation, Alta Reg 128/2001, s. 5.4
repealed by AR 126/2019; Electronic Information and Documents Act, 2000, The, SS 2000, ¢ E-7.22; Electronic
Commerce and Information Act, The, CCSM c E55; Electronic Transactions Act, RSNB 2011, ¢ 145; Electronic
Commerce Act, SNS 2000, ¢ 26; Electronic Commerce Act, RSPEI 1988, c E-4.1; Electronic Evidence Act,
RSPEI 1988, c E-4.3; Electronic Commerce Act, SNL 2001, ¢ E-5.2; Electronic Commerce Act, RSY 2002, c 66;
Electronic Evidence Act, RSY 2002, c 67; Electronic Transactions Act, SNWT 2011, ¢ 13; Electronic Commerce
Act, SNu 2004, c 7. See also: Re Buckmeyer Estate, 2008, SKQB 141 (CanLll); Love v. Love, 2013 SKCA 31
(CanLll).


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
https://www.canlii.org/en/on/laws/stat/so-2000-c-17/latest/so-2000-c-17.html
https://www.canlii.org/en/bc/laws/stat/sbc-2001-c-10/latest/sbc-2001-c-10.html
https://www.canlii.org/en/bc/laws/stat/sbc-2001-c-10/latest/sbc-2001-c-10.html
https://www.canlii.org/en/ab/laws/stat/sa-2001-c-e-5.5/latest/sa-2001-c-e-5.5.html
https://www.canlii.org/en/sk/laws/stat/ss-2000-c-e-7.22/latest/ss-2000-c-e-7.22.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-e55/latest/ccsm-c-e55.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-e55/latest/ccsm-c-e55.html
https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-145/latest/rsnb-2011-c-145.html
https://www.canlii.org/en/ns/laws/stat/sns-2000-c-26/latest/sns-2000-c-26.html
https://www.canlii.org/en/ns/laws/stat/sns-2000-c-26/latest/sns-2000-c-26.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-e-4.1/latest/rspei-1988-c-e-4.1.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-e-4.3/latest/rspei-1988-c-e-4.3.html
https://www.canlii.org/en/nl/laws/stat/snl-2001-c-e-5.2/latest/snl-2001-c-e-5.2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-66/latest/rsy-2002-c-66.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-67/latest/rsy-2002-c-67.html
https://www.canlii.org/en/nt/laws/stat/snwt-2011-c-13/latest/snwt-2011-c-13.html
https://www.canlii.org/en/nu/laws/stat/snu-2004-c-7/latest/snu-2004-c-7.html
https://www.canlii.org/en/nu/laws/stat/snu-2004-c-7/latest/snu-2004-c-7.html
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The policyholder may also later name or change a beneficiary using a beneficiary designation
or change form issued by the insurer, unless the existing designation is irrevocable.®” Since
beneficiary designations must be in writing, they may also be found in other written documents
such as a will, or other documents prepared and signed by the policyholder.®®

If the designation is revocable, a different beneficiary, including another protected class beneficiary
can be named without the beneficiary’s permission. However, there may be restrictions on a
policyholder changing beneficiary designations, such as a separation agreement, or even a Court
order, despite the fact that the designation is shown on the records of the insurer as revocable.

It is important for agents to be aware that insurers will pay benefits based on the most recent
beneficiary designation they have on file, or to the estate in accordance with the most recent will or
estate document filed with the insurer if there is no beneficiary designation. Insurers making such
payments are protected by law when doing so and are not liable if another beneficiary designation
or will exists and they have not been made aware of it. Agents need to be aware so they can
properly advise the insured.

2.1.4.1 Irrevocable beneficiary designations

A policyholder may agree to make a designation irrevocable. Such a declaration must be filed with
the head office of the insurer in order to become irrevocable. If not filed, it remains a revocable
designation.®® If the policyholder names a beneficiary as an irrevocable beneficiary, then they can
only change (revoke) that designation if the irrevocable beneficiary consents to the change. They

97. Insurance Act, RSBC 2012, c 1, s. 60 (life insurance), 118 (accident & sickness insurance); Insurance Act, RSA
2000, c I-3, s. 661 (life insurance), 725 (accident & sickness insurance); The Insurance Act, SS 2015, ¢ 1-9.11,
s. 8-122 (life insurance) s. 8-179 (accident & sickness); Insurance Act, The, CCSM c 140, s. 168 (life insurance),
224 1 (accident & sickness insurance); Insurance Act, RSO 1990, ¢ 1.8, s. 191 (life insurance), 314.1 (accident
& sickness insurance); Insurance Act, RSNB 1973, c I-12, s.152 (life insurance); Insurance Act, RSNS 1989, c
231, s.193 (life insurance); Insurance Act, RSPEI 1988, c I-4, s. 139 (life insurance); Life Insurance Act, RSNL
1990, c L-14, s. 22; Insurance Act, RSY 2002, c 119, s. 96 (life insurance); Insurance Act, RSNWT 1988, c 1-4, s.
89 (life insurance); Insurance Act, RSNWT (Nu) 1988, c I-4, s. 89 (life insurance).

98. Insurance Act, RSO 1990, c I-8, ss. 190, 191, 192; Insurance Act, RSBC 2012, c 1, ss. 59, 60, 61; Insurance
Act, RSA 2000, c I-3, ss. 660, 661, 662; The Insurance Act, SS 2015, ¢ I-9.11, ss. 8-121, 8-122, 8-123; The
Insurance Act, CCSM c 140, ss. 167, 168, 169; Insurance Act, RSNB 1973, c I-12, ss. 151, 152, 153; Insurance
Act, RSPEI 1988, c I-4, ss. 138, 139, 140; Insurance Act, RSNS 1989, ¢ 231, ss. 192, 193, 194, Life Insurance
Act, RSNL 1990, c L-14, ss. 21, 22, 23; Insurance Act, RSNWT 1988, c I-4, ss. 88, 89, 90; Insurance Act, RSY
2002, c 119, ss. 95, 96, 97.

99. Insurance Act, RSO 1990, c I-8, s 191(2); Insurance Act, RSBC 2012, ¢ 1, s.60; Insurance Act, RSA 2000, c I-3,
s.661(1); The Insurance Act, SS 2015, ¢ 1-9.11, s, 8-122; The Insurance Act, CCSM ¢ 140, s. 168(1); Insurance
Act, RSNB 1973, c I-12, s.152(1) (2); Insurance Act, RSPEI 1988, c. -4, ss. 139(1) (2); Insurance Act, RSNS
1989, ¢ 231, s. 193; Life Insurance Act, RSNL 1990, c L-14, s. 22(1) (2); Insurance Act, RSNWT 1988, c I-4,

s. 89(1); Insurance Act, RSNWT (Nu) 1988, c I-4, s. 89(1); Insurance Act, RSY 2002, ¢ 119, s. 96(1).


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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must also get the consent of the beneficiary to withdraw policy cash, pledge or assign the policy,
take policy loans, or surrender the policy.'®

In Nova Scotia, to make a valid irrevocable beneficiary designation, the irrevocable beneficiary
designation must contain, attached to the policy, the following declaration signed by the insured: "

| understand that the effect of my designating a beneficiary
irrevocably is that, under the provisions of the Insurance Act, while
the beneficiary is living, | may not alter or revoke the designation
without the consent of the beneficiary and | may not assign,
exercise rights under or in respect of, surrender or otherwise deal
with the contract without the consent of the beneficiary.

It must also contain the following declaration signed by the agent:

| certify that | have fully explained to the insured the nature and
effect of making an irrevocable designation of beneficiary and such
explanation was given to the insured not in the presence of the
beneficiary and that the insured indicated that he was aware of the
irrevocable nature of the designation so made by him.

¥ EXAMPLE

Robert and Edna separated and signed a Separation Agreement which
included a promise by Robert to make and keep Edna as beneficiary of his
life insurance policy until he no longer had to pay her child support. To reduce
the chances of this not happening, Edna’s lawyer asked to have Robert sign
a change of beneficiary form making Edna the irrevocable beneficiary of his
policy. The lawyer then sent the signed form to the insurer head office and
asked them to acknowledge receipt, thereby putting the irrevocable nature of
the designation into effect. ‘

100. Insurance Act, RSBC 2012, c 1, s. 60, 66, 67 and 69 (life insurance), 118, 123, 125 and 126 (accident &
sickness insurance); Insurance Act, RSA 2000, c I-3, s. 661, 667, 668 and 670 (life insurance), 725, 730, 732
and 733 (accident & sickness insurance); The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-122, 8-128 (life insurance)
8-179, 8-186 (accident & sickness); Insurance Act, The, CCSM c 140, s. 168, 174, 175 and 177 (life insurance),
224 .1, 227, 228.1 and 228.2 (accident & sickness insurance); Insurance Act, RSO 1990, c 1.8, s. 191, 197, 198
and 200 (life insurance), 314.1, 316, 317.1 and 317.2 (accident & sickness insurance); Insurance Act, RSNB
1973, c 1-12, 5.152, 158, 159 and 161 (life insurance); Insurance Act, RSNS 1989, ¢ 231, s.193, 199, 200 and
202 (life insurance); Insurance Act, RSPEI 1988, c I-4, s. 139, 145, 146 and 148 (life insurance); Life Insurance
Act, RSNL 1990, c L-14, s. 22, 28, 29 and 31; Insurance Act, RSY 2002, c 119, s. 96, 102, 103 and 105 (life
insurance); Insurance Act, RSNWT 1988, c I-4, s. 89. 95, 96 and 98 (life insurance); Insurance Act, RSNWT (Nu)
1988, c I-4, s. 89, 95, 96 and 98 (life insurance).

101. Insurance Act, RSNS 1989, ¢ 231, s 193.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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The designation of an irrevocable beneficiary, even though not of the “preferred beneficiary class,”
also renders the policy exempt from execution of judgment and seizure.'

2.1.4.2 Restriction in legislative definition of beneficiary

It is important to note that the term “beneficiary” as contained in provincial insurance legislation
has a restricted meaning for some legal purposes. For example, the different Insurance Acts define
“‘beneficiary” as “a person, other than the insured or the insured’s personal representative to whom
or for whose benefit insurance money is made payable in a policy or by a declaration.”'%

Policyholders may also choose to designate their estate as the recipient of the insurance benefits.
This is the subject of the second part of the restricted definition of “beneficiary.” The personal
representative referred to in the definition is the executor or estate trustee, and they do not meet
the statutory definition of “beneficiary” of the insurance. Proceeds payable to the estate'** would
be collected by the executor and distributed according to the policyholder’s will or the relevant
provincial law if the policyholder was intestate.

¥ EXAMPLE

Ted owns a policy on the life of his wife Laura, and has named himself as the
beneficiary. Ted is the policyholder i.e., the person who entered into the policy
with the insurer. Ted therefore does not qualify as a “beneficiary” under the
statutory definition. He will still receive the insurance money if Laura dies. If
Laura owned the policy on her life, so that she was both the insured, as well as
the life insured, and she named Ted as her beneficiary, he would qualify as a
“beneficiary” under the legislative definition. ‘

102. Insurance Act, RSBC 2012, c 1, s. 60 (life insurance), 118 (accident & sickness insurance); Insurance Act, RSA
2000, c I-3, s. 661 (life insurance), 725 (accident & sickness insurance); The Insurance Act, SS 2015, ¢ 1-9.11,
s. 8-122 (life insurance) s. 8-179 (accident & sickness); Insurance Act, The, CCSM c 140, s. 168 (life insurance),
224 1 (accident & sickness insurance); Insurance Act, RSO 1990, c 1.8, s. 191 (life insurance), 314.1 (accident
& sickness insurance); Insurance Act, RSNB 1973, c I-12, s.152 (life insurance); Insurance Act, RSNS 1989, c
231, s.193 (life insurance); Insurance Act, RSPEI 1988, c I-4, s. 139 (life insurance); Life Insurance Act, RSNL
1990, c L-14, s. 22; Insurance Act, RSY 2002, ¢ 119, s. 96 (life insurance); Insurance Act, RSNWT 1988, c I-4, s.
89 (life insurance); Insurance Act, RSNWT (Nu) 1988, c I-4, s. 89 (life insurance).

103. Insurance Act, RSO 1990, c I-8, s.171; Insurance Act, RSBC 2012, c 1, s. 37; Insurance Act, RSA 2000, c I-3,
s. 637; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-98; The Insurance Act, CCSM ¢ 140, s. 148; Insurance Act,
RSNB 1973, c I-12, s. 132; Insurance Act, RSPEI 1988, c I-4, s. 119; Insurance Act, RSNS 1989,
¢ 231, s. 173; Life Insurance Act, RSNL 1990, c L-14, s. 2; Insurance Act, RSNWT 1988, c I-4, s. 69; Insurance
Act, RSNWT 1988 (Nu.), ¢ I-4, s. 69; Insurance Act, RSY 2002, c 119, s. 76.

104. Insurance Act, RSO 1990, c I-8, s. 190; Insurance Act, RSBC 2012, c 1, s.59; Insurance Act, RSA 2000, c I-3,
s. 660; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-121; The Insurance Act, CCSM ¢ 140, s. 167; Insurance Act,
RSNB 1973, c I-12, s. 151; Insurance Act, RSPEI 1988, c I-4, s. 138; Insurance Act, RSNS 1989, ¢ 231, s. 192;
Life Insurance Act, RSNL 1990, c L-14, s. 21; Insurance Act, RSNWT 1988, c I-4, s. 88; Insurance Act, RSNWT
(Nu) 1988, c I-4, s. 88; Insurance Act, RSY 2002, ¢ 119, s. 95.
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https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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Meeting the statutory definition of beneficiary could be very important in determining the protection
the policy would enjoy from creditors during life insured’s lifetime, and the protection the proceeds
might enjoy upon her death. Policyholders who do not qualify under the legislative definition of
“beneficiary” receive the insurance money in their capacity as owner of the policy.'%

In the common law jurisdictions, it is the relationship between the life insured and the beneficiary,
not between the policyholder and beneficiary, which is crucial to creating creditor protection.'® In
the case of the death of the life insured under the policy, for the death benefits not to be paid
through the estate of the policyholder (and his creditors, as the case may be), the death benefits
must be payable to a beneficiary. The policyholder or his estate does not qualify as a “beneficiary”
under the relevant Insurance Act.""’

The following example illustrates how these provisions might operate to protect the insurance
proceeds and the policy.

¥ EXAMPLE

Rick purchases a policy on his own life. He is both the policyholder and life
insured. He designates his spouse Renee as the beneficiary. She qualifies as
a “beneficiary” under the statutory definition, since she is not the policyholder.
The proceeds are therefore presumed to be protected from the creditors of
Rick’s estate. In addition, since Renee is the spouse of the life insured (Rick),
Renee is also within the protected class of beneficiaries. Accordingly, the rights
and interests of Rick in the contract itself during his lifetime are also exempt
from execution or seizure. ‘

2.1.4.3 Loss of protection

The designation of a beneficiary, including a protected class beneficiary, is subject to being set
aside and ignored if it is made in an attempt to defeat, delay, or hinder creditors. This is an aspect of
bankruptcy and insolvency law and fraudulent conveyances, and beyond the scope of this Chapter.

The important principle is that designations that are made in an attempt to defeat creditors may be
subject to challenge, despite the insurance provisions. The same would apply to the purchase of a
life annuity or segregated funds, which qualifies as life insurance and could otherwise normally be
protected.

105. David Norwood and John P. Weir. Norwood on Life Insurance Law in Canada, 3™ Ed., Toronto, Carswell, 2002.
p. 74.

106. In Québec, it is the relationship between the policyholder and the beneficiary that determines if a policy is
creditor protected. See Civil Code of Québec, CQLR ¢ C-1991, art. 2457.

107. Insurance Act, RSO 1990, c I-8, s. 171(1); Insurance Act, RSBC 2012, ¢ 1, s. 37; Insurance Act, RSA 2000,
c I-3, s. 637; The Insurance Act, SS 2015, c 1-9.11, s. 8-98; The Insurance Act, CCSM c 140, s. 148; Insurance
Act, RSNB 1973, ¢ I-12, s. 132; Insurance Act, RSPEI 1988, c I-4, s. 119; Insurance Act, RSNS 1989,
c 231, s. 173; Life Insurance Act, RSNL 1990, c L-14, s. 2¢c; Insurance Act, RSNWT 1988, c I-4, s. 69; Insurance
Act, RSNWT 1988 (Nu.), c I-4, s. 69; Insurance Act, RSY 2002, c 119, s. 76. The statutory definition of
“beneficiary” excludes the “insured” (policyholder).
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¥ EXAMPLE (cont.)

Rick owns a life policy with a very large cash value payable to his estate.
He learns that a lawsuit from a business supplier has gone against him, and
the creditor is about to obtain a judgment against him, so he designates
his son Roger as a beneficiary. Roger is within the protected family class of
beneficiaries, but the timing of Rick’s action shows it was intended to frustrate
his supplier’s claim. Therefore, the designation may be subject to challenge. ‘

2.1.4.4 Contingent beneficiary

It is also possible to name a “contingent,” also called secondary beneficiary, to address the
possibility that the primary beneficiary might die before the life insured.

If there are multiple beneficiaries (primary or contingent) and one or more die before the life
insured, the policy provisions, beneficiary designation form provisions (also part of the policy)
or statutory provisions'® in default of policy provisions, may determine how the proceeds are
re-distributed. If there is no valid primary or contingent beneficiary designation in effect on the
death of the life insured, the insurance proceeds will be paid to the current policyholder or to its
estate if the policyholder dies after the primary and contingent beneficiary.

2.1.5 Group insurance policies

Insurance companies also offer group insurance policies, insuring the lives or health of a defined
pool of individuals (and often their spouses and dependents) under one policy. The pool usually
consists of employees or members of a group such as a union or association with a clearly
definable and controlled membership.

2.1.5.1 Plan sponsor

Group plans are arranged by a plan sponsor. The sponsor may be the employer, or a union, or
professional association, or some other entity representing the group. It is the sponsor (called the
group insured, or group policyholder) who enters into the master contract/policy with the insurer. In
accordance with normal contract law, it is therefore the group policyholder who determines through
the policy provisions what the insurance benefits will be for members of the group.®

108. Insurance Act, RSO 1990, c I-8, s. 194; Insurance Act, RSBC 2012, c 1, s. 63; Insurance Act, RSA 2000, c I-3,
s. 664; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-125; The Insurance Act, CCSM ¢ 140, s. 171; Insurance Act,
RSNB 1973, c I-12, s. 155; Insurance Act, RSPEI 1988, c I-4, s. 142; Insurance Act, RSNS 1989, c 231, s. 196;
Life Insurance Act, RSNL 1990, c L-14, s. 25; Insurance Act, RSNWT 1988, c I-4, s. 92; Insurance Act, RSNWT
(Nu) 1988, c I-4, s. 92; Insurance Act, RSY 2002, ¢ 119, s. 99.

109. David Norwood and John P. Weir. Norwood on Life Insurance Law in Canada, 3 Ed., Toronto, Carswell, 2002.
p. 216, 217.
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2.1.5.2 Insurer

The life insurance company providing group insurance benefits does not have a contract with each
individual member of the group. Instead, as mentioned, they contract with the plan sponsor, known
as the group policyholder.

2.1.5.3 Members and scope of coverage to other insured persons

Under group policies, the person or member whose life is insured is known as the “group life
insured.”

Group plans define who is eligible for coverage, which typically includes the members (also called
“participants” or “enrollees”) of the group and their families.

In the case of employer-sponsored plans, some basic coverage provided on the employee will be
mandatory. Coverage may also include spouses, and children typically further defined by age or
financial dependency, or educational status (as fulltime students).

Many plans offer the ability to apply for “optional” increased insurance coverage, which is subject
to individual underwriting.

One reason membership in an employee group plan is mandatory is so that the insurer can count
on a relatively constant number of lives, upon which the premiums may be calculated. Another
reason is to prevent the “anti-selection of the risks.” Enrolling in the plan usually must happen
within a defined short time after gaining employee status. Subject to the provisions of the plan,
making coverage changes is usually limited to an annual event, or perhaps to the times when there
are life changes in the group life insured’s situation, such as marriage, births or adoptions. This
limits the changes in the coverage in force, which reduces the amount of premium recalculation
that must be done to price the annual renewal.

2.1.5.4 Beneficiaries

Although not parties to the group master policy, under provincial insurance legislation,° the group
life insured may designate beneficiaries to receive the insurance benefit for which they are the life
insured.

110. Insurance Act, RSO 1990, c I-8, s. 37; Insurance Act, RSBC 2012, ¢ 1, s. 37; Insurance Act, RSA 2000, c I-3,
s. 637; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-98; The Insurance Act, CCSM ¢ 140, s. 148; Insurance Act,
RSNB 1973, c I-12, s. 132; Insurance Act, RSPEI 1988, c I-4, s. 119; Insurance Act, RSNS 1989, c 231, s. 173;
Life Insurance Act, RSNL 1990, c L-14, s. 2; Insurance Act, RSNWT 1988, c |4, s. 69; Insurance Act, RSNWT
1988 (Nu), c 14, s. 69; Insurance Act, RSY 2002, ¢ 119, s. 76. Definition of “insured” means group life insured
when making beneficiary declaration.
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2.2 Formation of policy

In Common Law, a contract is not formed until there is both an agreement as to what is being
contracted for, i.e., a meeting of the minds about the insurance policy’s subject matter and an
exchange of value, including a promise, to make the insurance policy binding. With life insurance,
the insurer is simply promising to pay the defined insurance benefit if the insured pays the premium.

2.2.1 Rules about forming an individual insurance contract

The process of forming any contract is often described as having two steps, called “offer” and
“acceptance.” The offer may be outstanding for a limited period of time, according to its terms. If
not accepted, it may be withdrawn.

With an insurance contract, the concept of offer and acceptance is unique. An insurance agent
presenting a proposal to a potential client is not representative of an offer of insurance in the
standard offer-acceptance principles of contracting. Rather, in practice, the completion of an
insurance application by an individual is generally considered an offer where the individual
becomes the offeror. Then, in practice, the offer is generally accepted when the insurance carrier
issues the contract and the contract is delivered to the applicant. However, under the law of the
Canadian common law jurisdictions, it is the insurer’s tender of the policy which constitutes the
“offer”, and the “acceptance” takes place only when the applicant decides to take (receive) the
policy. Tender of delivery by the insurer is its offer and indicates its willingness to insure the risk not
a binding contract, which is consummated only when the insured accepts the policy on delivery.
The insurer and the applicant have clearly effected the contract, and that is the point of view where
it may be said that the contract is “made”'".

In comparison with ordinary contracts, life insurance policies have several additional requirements
before they are considered to be valid and in effect.

111. David NORWOOD and John P. WEIR, Norwood on Life Insurance Law in Canada, 3rd ed., Toronto, Carswell,
2002, p. 94 to 96. A life insurance contract requires both delivery of the policy and payment of the initial premium
before acceptance is complete and the contract effective. An accident and sickness insurance contract only
requires delivery of the policy, whether or not the first premium is paid (Richard HAYLES, Disability — Canadian
Law and Business Practice, Toronto, Carswell, 1998, pp. 106, 146, 147, 172, 186-188 ; Eric J. SCHJERNING,
Disability Insurance Law in Canada, 2nd ed., Toronto, Thomson, pp. 22 and 23). See: Insurance Act, RSBC 2012,
c 1, s. 48 (life insurance and s. 106 (accident and sickness insurance); Insurance Act, RSA 2000, c. I-3, s. 649
(life insurance) and s. 714 (accident and sickness insurance); The Insurance Act, SS 2015, ¢ I-9.11, s. 8-110
(life insurance) and s. 8-169 (accident and sickness insurance); Insurance Act, The, CCSM cl40, s. 157 (life
insurance) and s. 217.4(2) (accident and sickness insurance); Insurance Act, RSO 1990, c 1.8, s. 180 (life) and
s. 303 (accident and sickness); Insurance Act, RSNB 1973, c I-12, s. 141 (life insurance) and s. 197 (accident and
sickness insurance) ; Insurance Act, RSNS 1989, ¢ 231, s. 77 (accident and sickness insurance) and s. 182 (life
insurance); Insurance Act, RSPEI 1988, c. I-4, s. 128 (life insurance) and s. 186 (accident and sickness insurance);
Life Insurance Act, RSNL 1990, c. L-14, s. 11 and Accident and Sickness Insurance Act, RSNL 1990, c A-2, s. 15;
Insurance Act, RSY 2002, ¢ 119, s. 95 (life insurance) and s. 187 (accident and sickness insurance); Insurance Act,
RSNWT 1988, c I-4, s. 78 (life insurance) and s. 180 (accident and sickness insurance); Insurance Act, RSNWT
(Nu) 1988, c. 14, s. s. 78 (life insurance) and s. 180 (accident and sickness insurance).
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The Sections below explain the rules:

* Application for insurance and representation of risk;
* Temporary or conditional insurance coverage;

* Changes in insurability;

* Acceptance of application by insurer;

* Payment of initial premium;

* Delivery of policy.

2.2.1.1 Application for insurance and representation of risk

The application form completed by the applicant and proposed life insured, with the assistance of
the agent, is an important part of forming the policy. It is the policyholder and the insurer who are
the parties to the policy; but the role of the agent is very important, since it is his role to help the
applicant understand and correctly answer the questions.

It is crucial that the agent not paraphrase or change the wording of the questions created by
the insurer (which can be lengthy), so that the response given is as complete and accurate as
possible, leading to no doubt that the risk to be underwritten has been completely disclosed. This
allows the insurer to adequately assess the risk it is about to underwrite.

The answers recorded in the application are also the benchmark against which “changes in
insurability” are later measured when the insurance policy is issued.

¥ EXAMPLE

The question on the life application form specifically asked: “Have you ever
been treated for or had any known indication of disease or disorder of the
brain or nervous system, such as...” and then listed 21 separate symptoms,
conditions, diseases, or problems. Georgina, the agent, wanting to save time,
just asked the proposed life insured: “You don’t have any problems with your
nerves, or brain tumours or anything, do you?” The validity of the resulting
policy will be open to challenge, and if anything goes wrong Georgina will be
involved in the lawsuit for failing to perform her duties. ‘

All of the answers provided by the applicant (and the proposed life insured when the proposed life
insured is different from the applicant) on both the application form and any additional document
such as a questionnaire constitute representations to the insurer that it will rely upon during the
underwriting process. Policy applicants and the proposed life insured are asked to warrant the
accuracy and completeness of their answers by signing the application and other documents after
completion of the application.
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2.2.1.2 Temporary insurance''?

An applicant may be able to obtain temporary coverage during the underwriting process. If he can
answer “no” to three or four temporary insurance questions confirming his good health and that
he has not been in hospital or ill, this separate insurance agreement can provide limited insurance
coverage, typically for 90 days. It will expire once the policy applied for is approved, or declined,
and is subject to terms and conditions outlined in a separate temporary coverage agreement. If the
proposed insured person dies before underwriting is completed or the policy applied for is issued,
the insurer may be obligated to pay a death benefit under the provisions of the temporary coverage.

The amount of temporary insurance coverage available varies between insurers, but is typically
set as the lesser of the face amount being applied for, or a maximum limit set by the insurer.

2.2.1.3 Changes in insurability

If there has been a change in insurability between application and policy delivery, the policy does
not take effect, even if it was delivered and the first premium taken.® This is because a change in
insurability means the risk disclosed in the application and underwritten by the insurance company
is different than the actual risk present at the time the policy is delivered to the policyholder. The
insurer is entitled to know and consider any change in risk before being bound to the coverage.
This is the case whether the policyholder and the life insured knew about the change in insurability,
or not"*. How difficult it may be to prove that a change in insurability occurred between the
application and time the policy is issued will vary from case to case.

Both the policyholder and the proposed insured person have a duty to disclose to the insurer any
change in insurability that is within their knowledge, from the time of making of the application
until the policy is delivered. It may be hard for an applicant to know what a “change in insurability”
might mean, since that is essentially an underwriting concept. This could relate to any aspect of
insurability, such as a significant change in the life insured’s health or the prescription medication
he or she takes.

112. There may be other forms of temporary insurance. However, the description given is suited for individual life
insurance which is the most common scenario.

113. Insurance Act, RSO 1990, c I-8, ss. 181, 183; Insurance Act, RSBC 2012, c 1, s. 48; Insurance Act, RSA 2000,
c I-3, s. 649; The Insurance Act, SS 2015, c 1-9.11, s. 8-110; The Insurance Act, CCSM, ¢ 140, s. 157; Insurance
Act, RSNB 1973, c I-12, s. 141; Insurance Act, RSPEI 1988, c I-4, s. 128; Insurance Act, RSNS 1989, c 231,
s. 182; Life Insurance Act, RSNL 1990, c L-14, s. 11; Insurance Act, RSNWT 1988, c I-4, s. 78; Insurance Act,
RSNWT 1988 (Nu), c I-4, s. 78; Insurance Act, RSY 2002, ¢ 119, s. 85.

114. David NORWOOD and John P. WEIR, Norwood on Life Insurance Law in Canada, 3rd ed., Toronto, Carswell,
2002, p. 375.
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¥ EXAMPLE

George applied for life insurance in October. In November, he went to his
physician to get a routine influenza shot. The insurance policy was to be
delivered in early December. If George is asked by the agent about changes
in his insurability, he could truthfully answer “none,” even if he is not entirely
sure what that means. But if George is asked whether anything has happened
that would change an answer in his application, he must answer “yes” and
disclose his medical appointment and influenza shot, since applications
typically ask about the date of the last visit to the doctor and any treatment
prescribed or recommended. The insurance company can then decide if the
updated information changes anything; in this case, they would give the agent
permission to go ahead and deliver the policy. ‘

2.2.1.4 Approval of application by insurer

If the insurer decides to make an offer of insurance, they will notify the applicant of their
underwriting decision and prepare a policy to be delivered if the applicant indicates they wish to
go ahead. The policy tendered may include changes from the presumed terms and conditions the
applicant contemplated when they applied. This may include a different underwriting classification,
either better or worse than applied for. It could contain exclusions to the proposed coverage and
changes to the premium to be paid by the applicant if the offer is accepted.

2.2.1.5 Delivery of policy

If the applicant indicates that they will accept the insurance policy offered, the policy will be printed
out and sent to the agent for “delivery” to the applicant, together with any instructions relating to
delivery requirements. If there are no delivery requirements and money has already been received,
it may be sent directly to the applicant.'®

The policy is not in force until all delivery requirements have been obtained and the first premium
paid. If a premium was submitted with the application, and the application is accepted, then the
insurance comes into force on an effective date (the policy in-force date) determined by the
insurer. Sometimes the applicant requests, and the insurer agrees, to backdate the policy in order
to conserve a younger age of the life to be insured for premium calculation purposes. In such
situations, the applicant will also have to pay the premiums for the backdated coverage.

115. Insurance Act, RSO 1990, c I-8, s. 180(2); Insurance Act, RSBC 2012, c 1, s. 48 (1); Insurance Act, RSA 2000,
c I-3, s. 522(1); The Insurance Act, SS 2015, ¢ I-9.11, s. 8-103; The Insurance Act, CCSM c 140, s. 125(1);
Insurance Act, RSNB 1973, ¢ I-12, s. 141(2); Insurance Act, RSPEI 1988, c I-4, s. 128(1); Insurance Act, RSNS
1989, ¢ 231, s. 20; Life Insurance Act, RSNL 1990, c L-14, s. 11(2); Insurance Act, RSNWT 1988, c -4, s. 51;
Insurance Act, RSNWT 1988 (Nu), c I-4, s. 51; Insurance Act, RSY 2002, ¢ 119, s. 60.
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If no premium has been submitted and the policy is being applied for as cash on delivery (COD),
then the insurance will not be in force until payment is received by the insurer after the policy has
been delivered.

2.3 Term and termination of policy

A policy may be annulled or cancelled either voluntarily by the owner or for limited specific reasons
by the insurer (discussed in the Section Termination by the insurer). It may also come to an end
and expire. The differences between these are discussed below.

2.3.1 Rescission: 10-day-free look

When an individual policy is delivered, the policyholder is said to have a “10-day free look.” This is
to allow him time to review the policy to confirm that it is consistent with what was expected when
he applied for the policy. During this time, he can change his mind and return the policy for a full
refund. The policy is effectively annulled; the technical term is rescission, meaning the contract
is withdrawn or rescinded. The terms of the policy will govern the contractual right to rescind the
contract. Guideline G10 of the Canadian Life and Health Insurance Association (CLHIA)"® calls for
this “10-day-free look” in the case of individual life insurance contracts and individual accident and
sickness insurance contracts."” Therefore, a policyholder can rescind an insurance contract within
10 days of signing it or accepting delivery of the policy, without penalty and with a reimbursement
of the premiums paid.

For individual annuity contracts relating to segregated funds, there is also a 2-business-days
rescission right under CLHIA's Guideline G2 entitled “Individual Variable Insurance Contracts
relating to Segregated Funds” (s. 4.1h)."8

2.3.2 Surrender

Individual life policies are referred to as “unilateral” contracts, in that the individual policyholder can
always cancel the policy at any time. A policyholder can “surrender” a policy at any time, resulting
in a complete termination of rights under the policy for both the policyholder and any beneficiary.
If the policy has cash surrender values (CSV), those will be paid out subsequently to the policy
termination, once they are calculated.

116. Canadian Life and Health Insurance Association. Guideline 10 — 10-day Insurance Contract Rescission Right.
[online]. Revised September 2009. [Consulted July 21, 2017]. https://www.clhia.ca/domino/html/clhia/clhia_lp4w__
Ind_webstation.nsf/resources/Guidelines/$file/Guideline_G10.pdf

117. Applies to individual life insurance and A&S. See CLHIA Guideline G10 for exclusions:
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_Ind_webstation.nsf/resources/Guidelines/$file/Guideline_G10.pdf

118. See: https://www.clhia.ca/domino/html/clhia/clhia_Ip4w_Ind_webstation.nsf/page/EODABC49378B65DE85257A
5B0062D156!0penDocument


https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G10.pdf
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G10.pdf
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/page/E0DABC49378B65DE85257A
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/page/E0DABC49378B65DE85257A
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Surrender does not necessarily result in a cash surrender value, because that will depend on the
type of permanent insurance and policy funding levels; but even a renewable term policy may
have unused/unearned premiums which insurers will return to the policyholder, in accordance with
the terms of the policy.

2.3.3 Expiry or termination

A life insurance policy, or some coverage under it, may simply terminate in accordance with its
terms. For example, a policy of term life insurance may have a finite duration of coverage for a
number of years, or to a particular age at which point it expires. The coverage simply comes to an
end as planned. Guaranteed renewable and convertible term policies have age limits. They cannot
be renewed after a specified age, and they also cannot be converted to permanent insurance after
a specified age. Guaranteed renewable term policies have an eventual termination date, at which
point the policy and its coverage simply expire, in accordance with the terms of the policy.

2.4 Termination by the insurer

In some circumstances, life insurance policies can also be cancelled by the insurer before their
coverage expires. Possible reasons are discussed in the following order:

* Termination for fraud, misrepresentation or concealment;
* Termination for non-payment of sickness or accident insurance premiums;

* Termination for non-payment of life insurance premiums.

2.41 Termination in the event of fraud, misrepresentation or intentional
concealment

An applicant for insurance and/or the proposed insured person (if they are not the same person)
commit insurance fraud when they do one of the following:

* Make a deliberate misstatement;
* Deliberately omit to inform the insurer of a material fact;

* Obtain insurance for which the policyholder or insured person does not qualify.

¥ EXAMPLES

Failing to disclose that the proposed insured person was recently treated
for cancer;

Claiming to be a non-smoker when the person in fact smokes;

Claiming to need the insurance for personal reasons when in fact the
policyholder intends to sell it to someone else. ‘
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Unlike misrepresentation and concealment, fraud includes an intent to mislead the insurer. When
fraud is involved, the incontestability period does not apply™®. If an applicant or the life insured
made a misrepresentation or concealed some material fact in the course of the application, several
outcomes are possible depending on whether the misrepresentation was innocent or fraudulent,
and when it was discovered. This can arise during one of the following periods:

* During the application process;
* Within the first two years;

* After two years.

2.4.1.1 During the application process

If the applicant misrepresents some factual information, the insurer would be entitled to adjust
the proposed coverage to that which the premium would have acquired if the truth had been
known. Since no policy has been issued yet, it is really a question of whether the insurer wishes to
continue gathering evidence of insurability, or whether they have lost confidence in the truthfulness
or motivation of the applicant and wish to decline the application.

¥ EXAMPLE

Josephine did not want to write her true age on the application form and said
she was five years younger than she really is. When her agent verified the
application form with her identification, he saw the misrepresentation of age,
corrected the application and adjusted the coverage sought accordingly. ‘

If a mistake in age was somehow not discovered until the policy was already in force, including
because the applicant lied, the different Insurance Acts contains statutory protection against
termination for misstatement of age.'?® The insurer would be entitled to amend the contract and
adjust the coverage to match premiums paid (unless contractual age limits for policy coverage
issued would be violated, in which case termination could be effected), or adjust the premiums to
the correct amount for the true age.

119. David NORWOOD and John P. WEIR, Norwood on Life Insurance Law in Canada, 3rd ed., Toronto, Carswell,
2002, p. 388.

120. There is statutory protection against cancellation for misstatements of age. Insurance Act, RSO 1990, c I-8,
ss. 184, 186; Insurance Act, RSBC 2012, c 1, s. 52; Insurance Act, RSA 2000, c I-3, s. 655; The Insurance
Act, SS 2015, c I-9.11, s. 8-117; The Insurance Act, CCSM ¢ 140, s. 163; Insurance Act, RSNB 1973, c I-12,
ss. 145, 147; Insurance Act, RSPEI 1988, c I-4, s. 132, 134; Insurance Act, RSNS 1989, ¢ 231, s. 186, 188; Life
Insurance Act, RSNL 1990, ¢ L-14, s. 17; Insurance Act, RSNWT 1988, c |-4, s. 82, 84; Insurance Act, RSNWT
1988 (Nu), c I-4, s. 82, 84; Insurance Act, RSY 2002, c 119, s. 89, 91.
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2.4.1.2 Within the first two years

If a misrepresentation or concealment other than age that is in good faith is discovered during the
first two years of the policy, the insurer would have the option of cancelling the policy. It would have
to determine whether the discrepancy was significant enough to take action. This two year period
is known as the statutory “incontestability” period.'?! If the insurer does not cancel the policy, it
would remain in effect. After the expiry of the two-year period, the insurer can no longer cancel the
policy for misrepresentation or concealment that was in good faith.

¥ EXAMPLE

Jacob takes out a new life insurance policy in September. In answering
the questions about tobacco usage, Jacob denies ever using any form of
tobacco. He forgot that he smoked a cigar at the charitable golf tournament he
participated in last month. A picture in the local paper shows him with a cigar
in hand, celebrating with his winning foursome. His agent sees the picture,
contacts Jacob and explains the risks he may be running by not clarifying his
mistaken answer with the insurer. Jacob elects to complete a tobacco usage
questionnaire, confirming his single usage of a cigar, and has his agent bring
his mistake to the attention of the insurance company. The insurer decides
to take no action. The two-year incontestability period ends and Jacob is
now protected against the insurance company changing its mind about his
inadvertent misrepresentation. ‘

2.4.1.3 After two years

Once the policy has been in force for two years, the insurer can only cancel it based on a
fraudulent misrepresentation or concealment. Insurance fraud is an attempt to get insurance that
would otherwise not be offered, or to acquire it on better terms than the applicant was entitled to
on a true statement of the facts. It is sometimes described as intentional deception or reckless
disregard of the truth. The person answering insurance application questions either intentionally
answers incorrectly or does so without caring if the answers are incomplete or untrue. An insurer

121. Insurance Act, RSO 1990, c I-8, s. 309; Insurance Act, RSBC 2012, c 1, s. 52(2) (3), 53; Insurance Act, RSA
2000, c I-3, s. 653 (2) (3), 654; The Insurance Act, SS 2015, ¢ I-9.11, s. 8-174; The Insurance Act, CCSM c 140,
s. 161(3); Insurance Act, RSNB 1973, c I-12, ss. 145(3), 146; Insurance Act, RSPEI 1988, c I-4, s. 132(2) (3);
Insurance Act, RSNS 1989, ¢ 231, s. 83 (1) (2); Life Insurance Act, RSNL 1990, c L-14, s. 15 (1) (2) (3);
Insurance Act, RSNWT 1988, c I-4, s. 82(2); Insurance Act, RSNWT 1988 (Nu), ¢ I-4, s. 82(2); Insurance Act,
RSY 2002, c 119, s. 89.
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may cancel an insurance policy at any time for fraud, including a claim for a death benefit. The
incontestability period will not protect the policy.'??

¥ EXAMPLE

Arne dies of bowel cancer three years after buying a policy. A thorough review
of his medical history in response to the claim for the death benefit reveals that
Arne had a previous round of bowel surgery for cancer four months before he
applied for the insurance. But he stated on the application that he had never
had any indication of, or treatment for, cancer. Arne committed fraud — deliberate
misrepresentation and concealment. The insurance company refuses to pay the
death claim. ‘

2.4.2 Termination for non-payment of sickness or accident insurance
premiums

For insurance to remain in effect, the policyholder must pay premiums when they are due
according to the insurance contract. If a policy has been issued or a renewal certificate has been
delivered, even in error, and the premiums have not been paid, the policy will stay in force until
a termination notice is sent.'® The insurer may terminate the policy for non-payment by mailing
a postage pre-paid, registered, written notice of termination to the last known address of the
policyholder. The notice of termination will take effect and the coverage will end after 10 days’
written notice measured from the day after it is mailed.

122. Insurance Act, RSBC 2012, ¢ 1, s. 51 and 52 (life insurance), 111 and 112 (accident & sickness insurance);
Insurance Act, RSA 2000, c I-3, s. 652 and 653 (life insurance), 719 and 720 (accident & sickness insurance);
The Insurance Act, SS 2015, c 1-9.11, s. 8-113, 8-114 (life insurance), 8-173 and 8-174 (accident & sickness
insurance); Insurance Act, The, CCSM c 140, s. 160 and 161 (life insurance), 219 and 220 (accident &
sickness insurance); Insurance Act, RSO 1990, c 1.8, s. 183 and 184 (life insurance), 308 and 309 (accident &
sickness insurance); Insurance Act, RSNB 1973, ¢ I-12, s.144 and 145 (life insurance), 202 and 203 (accident
& sickness insurance); Insurance Act, RSNS 1989, c 231, s. 82 and 83 (accident & sickness insurance), 185 and
186 (life insurance); Insurance Act, RSPEI 1988, c I-4, s. 131 and 132 (life insurance), 191 and 192 (accident
& sickness insurance); Life Insurance Act, RSNL 1990, c L-14, s. 14 and 15; Accident and Sickness Insurance
Act, RSNL 1990, c A-2, s. 20 and 21; Insurance Act, RSY 2002, c 119, s. 88 and 89 (life insurance), 192 and 193
(accident & sickness insurance); Insurance Act, RSNWT 1988, c I-4, s. 81 and 82 (life insurance), 185 and 186
(accident & sickness insurance); Insurance Act, RSNWT (Nu) 1988, c I-4, s. 81 and 82 (life insurance), 185 and
186 (accident & sickness insurance).

123. See the following as an example, Accident and Sickness Insurance Act, RSNL 1990, c A-2, S. 9(5).


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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2.4.3 Termination for non-payment of life insurance premiums

If life insurance policy premiums are not paid in a timely fashion, any term life policy or permanent
life policy with no cash values will also terminate, subject to a 30 days grace period.'*

Agents should be aware of the specific termination features of a policy. A number of exceptions may
exist to the termination for non-payment of premiums especially when the policy has a cash surrender
value. The agent should always be aware of the termination features to properly guide his clients.

The cancellation is not final, however, since the insurer is obliged to reinstate the individual life
insurance under the following conditions:

* The client applies for the reinstatement within two years of the date of the cancellation; and

* The insurer determines that the insured still meets the insurability conditions of the cancelled
contract.’

2.5 Assignment of a policy

2.5.1 Absolute assignment

“Absolute assignment” of a policy by the policyholder is the transfer of ownership of the policy.
Agents should investigate the possible consequences of an assignment before advising clients
about insurance policy transfers. A change in ownership is a disposition for tax purposes, and may
result in taxable gains for the assignor. The person who becomes the new owner, the absolute

124. Insurance Act, RSBC 2012, ¢ 1, s. 50; Insurance Act, RSA 2000, c I-3, s. 651; The Insurance Act, SS 2015,
¢ 1-9.11, s. 8-112; Insurance Act, The, CCSM c 140, s. 159; Insurance Act, RSO 1990, c 1.8, s. 182; Insurance
Act, RSNB 1973, c I-12, s. 143; Insurance Act, RSNS 1989, ¢ 231, s. 184; Insurance Act, RSPEI 1988, c I-4,
s. 130; Life Insurance Act, RSNL 1990, c L-14, s. 13; Insurance Act, RSY 2002, ¢ 119, s. 87; Insurance Act,
RSNWT 1988, c 14, s. 80; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 80. In British Columbia, Alberta, Manitoba
and Ontario, if a contract lapses at the end of a period of grace because a premium due at the beginning of the
period of grace was not paid, the contract may be reinstated by payment of the overdue premium within a further
period of 30 days after the end of the period of grace, but only if the person whose life was insured under the
contract is alive at the time payment is made.

125. Insurance Act, RSBC 2012, c 1, ss. 37, 56 and 57 (life) and ss. 92 and 113 (accident/sickness); Insurance
Act, RSA 2000, c I-3, ss. 637, 657 and 658 (life) and ss. 695 and 721 (accident/sickness); The Insurance Act,
SS 2015, ¢ 1-9.11, ss. 8-98, 8-119 and 8-121 (life) and ss. 8-155 and 8-175 (accident/sickness); Insurance Act,
The, CCSM c 140, ss. 148, 165 and 166 (life) and ss. 203 and 221 (accident/sickness); Insurance Act, RSO
1990, c 1.8, ss. 171, 188 and 189 (life) and ss. 290 and 310 (accident/sickness); Insurance Act, RSNB 1973,
cl-12, ss. 132, 149 and 150 (life) and ss. 186 and 204 (accident/sickness); Insurance Act, RSNS 1989, c 231,
ss. 64 and 84 (accident/sickness) and ss. 173, 190 and 191 (life); Insurance Act, RSPEI 1988, c I-4, ss. 119, 136
and 137 (life) and ss. 174 and 193 (accident/sickness); Life Insurance Act, RSNL 1990, ¢ L-14, ss. 2, 19 and 20;
Accident and Sickness Insurance Act, RSNL 1990, c A-2, ss. 2 and 22; Insurance Act, RSY 2002, c 119, ss. 76,
93 and 94 (life) and ss. 174 and 194 (accident/sickness); Insurance Act, RSNWT 1988, c I-4, ss. 69, 86 and 87
(life) and ss. 167 and 187 (accident/sickness); Insurance Act, RSNWT (Nu) 1988, c I-4, ss. 69, 86 and 87 (life)
and ss. 167 and 187 (accident/sickness).


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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assignee, has all the rights of the original policyholder (the assignee), including the right to
designate a new beneficiary or to withdraw money from the policy.

The right to assign a policy is not unlimited in all provinces and territories. In some provinces
certain forms of trading, buying and selling life insurance policies are considered “trafficking” and
are prohibited.'?8

These are variously called viatical settlements, or life settlements, or Stranger Owned Life
Insurance (STOLI). Individuals may be induced to sell their existing policies during life as a means
of raising necessary funds.'?” Alternatively, they may be induced to apply for new life insurance,
and then assign ownership of the policy to a third party in exchange for payment.

2.5.2 Collateral assignment

Some kinds of permanent policies may have substantial cash surrender values, in addition to a
death benefit. This means they may be acceptable to third party lenders as additional collateral
for a loan. This is called “collateral assignment,” in contrast to “absolute assignment” discussed
earlier. This means the policyholder assigns ownership of the policy to the lender, but only as
collateral. This restricts the policyholder from doing anything with their policy that could affect the
value of the security.

When the loan is paid, the collateral assignee releases their right to the policy and full ownership
reverts to the original policyholder. If the life insured dies, the lender/collateral assignee is only
entitled to enough of the policy death benefit to retire the loan balance.'?® The remainder, if any,
belongs to the insurance beneficiary.

2.6 Product specific policy provisions

This part of the Chapter will review the specific policy provisions of the following products:
* Individual life insurance;

* Group life and health insurance;

* Individual and group accident and sickness insurance;

* Annuities;

* Segregated funds (individual variable insurance policies);

* Pension products and other group annuity products.

126. Insurance Act, RSO 1990, c I-8, s. 115; Insurance Act, RSBC 2012, ¢ 1, s. 152; Insurance Act, RSA 2000, c I-3,
s. 784; The Insurance Act, CCSM c 140, s. 90; Insurance Act, RSPEI 1988, c I-4, s. 73; Insurance Companies
Act, RSNL 1990, ¢ I-10; Insurance Act, RSNWT 1988, c I-4, s. 32; Insurance Act, RSNWT 1988 (Nu), c I-4, s. 32;
Insurance Act, RSY 2002, ¢ 119, s. 41.

127. Canadian center for elder law studies/British Columbia Law Institute. Study paper on viatical settlements.
[online]. Revised 2006. [Consulted July 21, 2017]. http://www.bcli.org/sites/default/files/Viatical_Settlements_
Study_Paper.pdf

128. Such repayment is provided for under standard collateral assignment agreements between borrower and lender.
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2.6.1 Individual life insurance

Individual life insurance policies come in many different forms. However, all contain basic provisions,
required by provincial insurance law,'® which are necessary to define and document what the
policy covers and what it will cost. Since the insurer is required to issue an insurance policy to the
policyholder,' the latter will be aware of the terms and conditions contained in the policy.

These provisions are typically summarized on a page containing the policy particulars.'®' This
includes:

* The name or a sufficient description of the insured and of the person whose life is insured;

* The amount, or the method of determining the amount, of the insurance proceeds payable by the
insurer, and the conditions under which the amount becomes payable;

* The amount, or the method of determining the amount, of the premium and the period of grace,
if any, within which it may be paid;

* Whether the contract provides for participation in a distribution of surplus or profits that may be
declared by the insurer;

* The conditions upon which the contract may be reinstated if it lapses;

* The options, if any:
o of surrendering the contract for cash;
o of obtaining a loan or an advance payment of the insurance money; and
o of obtaining paid-up or extended insurance.

If the policy grants contractual rights so that it can be renewed, or converted, the terms and
conditions governing those rights must be explained. These terms must include whether the cost
of the coverage on renewal is fixed in advance or not and how it would be determined on renewal
or conversion.

129. Insurance Act, RSO 1990, c I-8, s. 175; Insurance Act, RSBC 2012, c 1, s. 42; Insurance Act, RSA 2000, c I-3,
s. 643; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-104; The Insurance Act, CCSM ¢ 140, s. 152; Insurance Act,
RSNB 1973, c I-12, s. 136; Insurance Act, RSPEI 1988, c I-4, s. 123; Insurance Act, RSNS 1989, ¢ 231, s. 177;
Life Insurance Act, RSNL 1990, c L-14, s. 6; Insurance Act, RSNWT 1988, c |4, s. 73; Insurance Act, RSNWT
1988 (Nu), c I-4, s. 73; Insurance Act, RSY 2002, ¢ 119, s. 80.

130. Insurance Act, RSO 1990, c I-8, s. 174; Insurance Act, RSBC 2012, ¢ 1, s. 41; Insurance Act, RSA 2000, c I-3,
s. 642; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-103; The Insurance Act, CCSM ¢ 140, s. 151; Insurance Act,
RSNB 1973, c I-12, s. 135; Insurance Act, RSPEI 1988, c I-4, s. 122; Insurance Act, RSNS 1989, c 231, s. 176;
Life Insurance Act, RSNL 1990, c L-14, s. 5; Insurance Act, RSNWT 1988, c I-4, s. 72; Insurance Act, RSNWT
1988 (Nu), c. I-4, s. 72; Insurance Act, RSY 2002, ¢ 119, s. 79.

131. Insurance Act, RSO 1990, c I-8, s. 175; Insurance Act, RSBC 2012, c1, s. 42; Insurance Act, RSA 2000, c I-3,
s. 643; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-104; The Insurance Act, CCSM ¢140, s.152; Insurance Act,
RSNB 1973, c I-12, s. 136; Insurance Act, RSPEI 1988, c I-4, s.123; Insurance Act, RSNS 1989, ¢ 231, s. 177;
Life Insurance Act, RSNL 1990, c L-14, s.6; Insurance Act, RSNWT 1988, c |-4, s.73; Insurance Act, RSNWT
1988 (Nu), c I-4, s. 73; Insurance Act, RSY 2002, ¢ 119, s. 80.
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2.6.1.1 Statutory conditions

The provincial and territorial insurance acts exert considerable control over provisions that are
incorporated into life policies. This includes a requirement that all the policy terms and conditions
must be set out in full when the policy is issued.? The following documents constitute the entire
agreement between the parties: '3

* Application;
* Policy;
* Any document attached to the insurance policy when issued;

* Any amendment (also called rider, endorsement or addendum) to the policy agreed to in writing
after the policy is issued.

2.6.1.2 Reduction

Some policies contain customized provisions that affect the coverage offered, or the amounts
payable under a particular coverage.

Some policies have a death benefit that reduces in amount as the life insured attains stated ages.
A contractual reduction in face amount does not affect the insurer liability for payment upon death,
only the amount to be paid.

¥ EXAMPLE

Regina purchased a reducing term policy which ran to age 70; the policy death
benefit contractually reduced to $25,000 at age 60, further reduced to $10,000
at age 65, and will terminate coverage at age 70. ‘

2.6.1.3 Exclusion

In contrast to a reduction, an exclusion is a change to the coverage provided. Death caused by
some exclusion in the insurance policy would not result in any policy benefits.

132. Insurance Act, RSO 1990, c I-8, s. 175; Insurance Act, RSBC 2012, c 1, s. 41; Insurance Act, RSA 2000, c I-3,
s. 642; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-103; The Insurance Act, CCSM c 140, s. 151; Insurance Act,
RSNB 1973, c I-12, s. 135; Insurance Act, RSPEI 1988, c I-4, s. 122; Insurance Act, RSNS 1989, ¢ 231, s.176;
Life Insurance Act, RSNL 1990, c L-14, s. 7; Insurance Act, RSNWT 1988, c |4, s. 72; Insurance Act, RSNWT
1988 (Nu), c I-4, s. 72; Insurance Act, RSY 2002, ¢ 119, s. 79.

133. Insurance Act, RSO 1990, c I-8, s. 174; Insurance Act, RSBC 2012, ¢ 1, s. 41; Insurance Act, RSA 2000, c I-3,
s. 642; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-103; The Insurance Act, CCSM c 140, s. 151; Insurance Act,
RSNB 1973, c I-12, s. 135; Insurance Act, RSPEI 1988, c I-4, s. 122; Insurance Act, RSNS 1989, c 231, s. 176;
Life Insurance Act, RSNL 1990, c L-14, s. 6; Insurance Act, RSNWT 1988, c I-4, s. 72; Insurance Act, RSNWT
1988, c I-4, s. 72; Insurance Act, RSY 2002, c 119, s. 79.



Ethics and professional practice
C l S R C RA CHAPTER 2 — Insurance policy provisions 59

¥ EXAMPLE

Nicky purchased a large individual life policy; but due to her having a pilot’s
licence and her frequent involvement with both flying in private planes and
practising underwater sports, the policy contained two exclusions: (1) death
caused by or as a consequence of underwater diving and (2) death caused by
flying in a plane as other than a fare-paying passenger, i.e., as a pilot or crew

member.
y

2.6.1.4 Exclusions—contractual or imposed by law

Contractual exclusions are specified in the policy. Exclusions imposed by law are established by
decisions made by the courts. They may relate to actions that are deemed a violation of public
order, or because the beneficiary or insured caused or ran the very risk insured against, which
constitutes grounds for denying entitlement to insurance proceeds.

¥ EXAMPLE

Ron owned and was the beneficiary of a life policy on his wife, Melissa. He
was convicted of her murder. In Common Law, it is against public order to
permit wrongdoers to profit from their crime. Ron would be disqualified from
being entitled to the death benefit. Melissa’s children, on the other hand, would
benefit from any insurance owned by her and payable to them, because they
were innocent parties. ‘

2.6.1.5 Pre-existing condition exclusions

Some policies also contain exclusions for death caused by or related to pre-existing conditions.
This exclusion is more common under disability insurance, where diagnosed medical conditions
that are not usually life threatening can ultimately cause a person’s disability. Disability benefits
might be excluded and unavailable to compensate a related disability suffered by someone with a
pre-existing hearing loss, or a history of back problems, even if the conditions had never caused
time off work before they applied for the insurance.

2.6.1.6 Suicide clause

Committing or attempting to commit suicide is not illegal, but a policy does not have to provide a
benefit if a person insured commits suicide. Most individual policies will pay, but restrict paying the
death benefit, if death is caused by suicide or attempting suicide within the first two years that the
policy is in effect or within two years of any reinstatement. After a policy has been in effect for a
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stipulated period of time, typically two years, the exclusion provision ends and the death benefit is
payable, even if death is due to suicide. Provincial and territorial insurance statutes confirm that
this is not a violation of public order."

2.6.1.7 Living benefits

Some insurance policies entitle the policyholder to receive an advance payment of a portion of the
death benefit if the person whose life is insured is diagnosed with a terminal illness and has only
a short time to live. The time period can vary; usually death is expected in less than two years.
Some other policies may allow the policyholder to withdraw cash values, if any are available, on a
tax-free basis if the life insured is totally disabled.

2.6.1.8 Cash surrender value (CSV)

Some kinds of permanent insurance provide for the buildup of cash values on either a contractually
guaranteed basis, or on a non-guaranteed variable basis dependent upon the performance of
insurance policy investment accounts.

If the policy is cancelled by the policyholder, the amount that they will receive in cash is called the
cash surrender value (CSV). It will be reduced by things such as outstanding policy loans, unpaid
premiums or insurance policy surrender charges.

2.6.1.9 Distinction between collateral loans and insurance policy loans

When a third party lender takes a collateral assignment of a policy as security, there is no limit
on the size of the loan apart from those established by the lender’s loan underwriting criteria. If
granted, the size of the loan will usually be a percentage of the value of the CSV. The percentage
may be larger if the policy is invested in fixed income investments, rather than equity based funds.

In contrast, an insurance policy loan has limits created by the taxation of life policy transactions.
If too much money is borrowed on an insurance policy, it can trigger policy gains taxable as
income to the policyholder. Agents need to be aware of this and inquire about the available loan
amount and any taxable disposition before processing the policy loan paperwork on behalf of the
policyholder. The insurer can readily provide this information.

134. Insurance Act, RSO 1990, c I-8, s. 188; Insurance Act, RSBC 2012, ¢ 1, s. 56; Insurance Act, RSA 2000, c I-3,
s. 657; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-118; The Insurance Act, CCSM ¢ 140, s. 165; Insurance Act,
RSNB 1973, c I-12, s. 149; Insurance Act, RSPEI 1988, c I-4, s. 136; Insurance Act, RSNS 1989, ¢ 231, s. 190;
Life Insurance Act, RSNL 1990, c L-14, s. 19; Insurance Act, RSNWT 1988, c I-4, s. 86; Insurance Act, RSNWT
1988, c I-4, s. 86; Insurance Act, RSY 2002, c 119, s. 93.



Ethics and professional practice
C [ S R*)C RA CHAPTER 2 — Insurance policy provisions 61

2.6.1.10 Riders (Policy amendments)

With the agreement of the insurer, an insurance policy may have additional coverages added to
it through documents sometimes called “riders,” more commonly now referred to as “additional”
or “attached” benefits. These amendments may change existing benefits, or provide additional
coverages (e.g., term life insurance coverages on the life insured or a new life insured such as
their children).

2.6.2 Group life and health insurance

Group insurance means a type of insurance in which a single insurance policy, sometimes called
a “master policy,” covers specified people who can be called plan members (or participants), and
their eligible dependents, against a specific risk or risks.

The plan sponsor, called the group policyholder (or in legislation called the group insured), is the
entity that contracts with the insurer. As such, as a matter of contract law, they are the party that
determines which benefits will be the subject matter of the policy. The group policyholder may have
obligations to other individuals perhaps created by collective bargaining (e.g., to arrange benefits),
but these obligations have no effect on the group master policy.

2.6.2.1 Determination of the plan member group

The group must be clearly defined so that entittement to coverage can be readily determined.
Employees are easily determined by an employer. Membership in a union, or professional
association, such as chartered accountants in a particular province, is another easily determinable

group.

2.6.2.2 Premiums and cost sharing

When the group policyholder is an employer, the employer is responsible for paying the premiums
owed to the insurer (even though the cost sharing might be 50% by the employer and 50% by the
employee). Non-payment of the premiums due under the master contract, perhaps by an employer
in financial difficulty, can result in termination of the master contract. When the group policyholder
is a professional corporation or professional association, the premiums are usually paid to the
insurer directly by the members.

The premiums charged for group benefits are not guaranteed. The costs of coverages are
reassessed based on group census data, which are compiled, tracked, and provided by the group
policyholder and are averaged over the membership. The premiums can be changed annually by
the insurer and are an annual subject of negotiation, subject to the insurer’s arrangement with the
group policyholder. The premium calculation takes into account the insurer’s claims experience
(i.e., the ratio between the premiums collected and the benefits paid).
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¥ EXAMPLE

Quality Corp. had a terrible year. Five young employees were injured or
became disabled through sickness, and went on long-term disability (LTD)
benefits. Upon renewal, the group benefits insurer determined that the
premium for the LTD benefit coverage had to rise very substantially. The
agent provides renewal terms to Quality Corp. and is asked questions on
the changes to the premiums. The agent who has discussed renewal terms
with the insurer informs his client that the insurer must set aside rather large
reserves to fund a potential long term disability, especially if a claimant is
young and in the early stage of their working life. Those costs must be passed

along to the group plan. ‘

2.6.2.3 Types of group insurance

Group plans can cover a wide array of benefits, including:

* Life insurance;

= Accidental death and dismemberment insurance;

* Short term disability and long term disability plans (income replacement);
* Critical illness coverage;

» Health care and dental care.’®

Whatever the private obligations that the plan sponsor may choose to assume towards its
members, the relationship with the insurer and the financial obligations of the insurer are governed
by the terms of the master group policy.

Coverage under these kinds of plans usually has defined annual dollar limits. The plan sponsor
can adjust the coverage to suit their budget, and the age and preferences of their employee
population. Many employers offer the employee a dollar budget to allocate to their own choice
of coverage, called flexible benefits. The coverage required can sometimes be stipulated in a
collective agreement between the employer and the union that represents the employees.'*

135. Extended healthcare would cover the cost of prescription drugs, health professional fees and medical devices,
and can include items like glasses or contact lenses and hearing aids. Dental plans tend to cover the cost of
regular maintenance like checkups and cleaning, but can also cover other dental services.

136. See for instance: Hutton v. The Manufacturers Life Insurance Company, 2019 ONSC 279.
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2.6.2.4 Administrative services only (ASO)

Some large employers prefer to fund the benefits for their employees themselves, rather than
paying premiums to an insurer to transfer the risk and costs (self-insurance). However, the plan
sponsor may choose to hire an insurer to process, adjudicate and administer claims and payments
on their behalf. In that case, the insurer does not fund benefit payments. They are merely the
conduit of funds provided by the employer. These plans are known as administrative services
only (ASO) plans. Because employers with ASO plans are self-insuring, these are not insurance
plans and they are not covered by provincial or territorial insurance statutes. Since July 1, 2014,
long-term disability plans for federally regulated employees must be insured.™’

2.6.2.5 Certificates

When members join an insured group plan, they do not have any contractual connection with the
insurer. Their entittement to the master contract is limited in most provinces and territories. Instead,
the insurer gives the employer (sponsor) certificates, in paper or electronic form, to deliver to the
group members. Certificates contain individualized information for the group, based on information
relayed to the insurer by the group policyholder. It is up to the employer or group sponsor to
distribute the certificates. Provincial insurance statutes typically prescribe the information that must
be provided. For instance, the Ontario Insurance Act provides the following:'®

177. In the case of a contract of group insurance, an insurer shall
issue, for delivery by the insured to each group life insured, a
certificate or other document in which are set forth the following
particulars:

1. The name of the insurer and an identification of the contract.

2. The amount, or the method of determining the amount, of
insurance on the group life insured and on any person whose
life is insured under the contract as a person dependent upon,
or related to, him or her.

3. The circumstances in which the insurance terminates and the
rights, if any, upon such termination, of the group life insured
or of any person whose life is insured under the contract as a
person dependent upon, or related to, him or her.

137. Canada Labour Code, RSC 1985, c L-2, s. 239.2. See also: Insurance Act, RSO 1990, c I-8, s. 115.1 (not in
force yet).

138. Insurance Act, RSO 1990, c I-8, s. 177. See also: Insurance Act, RSBC 2012, c 1, s. 44; Insurance Act, RSA
2000, c I-3, s. 645; The Insurance Act, SS 2015, ¢ I-9.11, s. 8-106; The Insurance Act, CCSM c 140, s. 154;
Insurance Act, RSNB 1973, c I-12, s. 138; Insurance Act, RSPEI 1988, c I-4, s. 125; Insurance Act, RSNS 1989,
c 231, s. 179; Life Insurance Act, RSNL 1990, c L-14, s 8; Insurance Act, RSNWT 1988, c I-4, s 75; Insurance
Act, RSNWT 1988 (Nu), c I-4, s 75; Insurance Act, RSY 2002, ¢ 119, s 82.
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2.6.2.6 Booklets

Plan sponsors may also use booklets to explain the different group benefit coverages. These
booklets are only summaries, not insurance policies; the provisions of the group policy with the
plan sponsor govern in the case of any dispute. However, they usually contain enough detail
that any covered member can determine the coverage they enjoy and the details thereof. The
method of determining the basic amount of life insurance is often quite straightforward (e.g., 2
times base salary).

Under Section 6 of the CLHIA Guideline G3, when a group insured person leaves the group, he
has (if under 65) a group conversion privilege to convert his group life insurance policy into an
individual insurance policy (without having to undergo any underwriting).’® This right must be
exercised within 31 days after the date of termination of the plan member’s life coverage under the
group insurance contract.°

2.6.2.7 Access to copy of policy

Because different classes of employees are typically entitled to different benefit packages, the
employer may not want those details provided to all members of the group. There is not the same
legislative entitlement to a copy of the master or group policy as there is for individual insurance
policies.

Some provinces are moving towards increased availability of the master policy, even allowing plan
members to obtain a copy of the master contract provisions (British Columbia, Alberta, Manitoba
and Ontario).'

2.6.2.8 Laws applicable to members (residence)

Employees and group members may live in any province, and provincial law governs property
rights, including insurance. The various insurance acts stipulate that the law of the province where a
group life insured is residing when he becomes insured'#? is the law that applies in determining the
insurer’s rights and obligations, and the rights and status of beneficiaries under the group coverage.

139. Canadian Life and Health Insurance Association. Guideline G3—Group Life and Group Health Insurance.
[online]. [Consulted July 21, 2017]. https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND_Webstation.nsf/
resources/Guidelines/$file/Guideline_G3.pdf

140. Canadian Life and Health Insurance Association. Guideline G3—Group Llife and Group Health Insurance.
[online]. [Consulted July 21, 2017]. https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND_Webstation.nsf/
resources/Guidelines/$file/Guideline_G3.pdf

141. Insurance Act, RSO 1990, c I-8, s. 175(4); Insurance Act, RSBC 2012, c 1, s. 41; Insurance Act, RSA 2000,

c |-3, s. 642; The Insurance Act, CCSM ¢ 140, s. 151; Ontario Insurance Act, RSO 1990, c |.8, s. 174 (5) would
entitle a group life insured to a copy of the master policy.

142. Insurance Act, RSO 1990, c I-8, s. 173; Insurance Act, RSBC 2012, c 1, s. 40; Insurance Act, RSA 2000, c I-3,
s. 641; The Insurance Act, SS 2015, ¢ I-9.11, s. 8-102; The Insurance Act, ¢ 140, s. 150; Insurance Act, RSNB
1973, c I-12, s. 134; Insurance Act, RSPEI 1988, c I-4, s. 119; Insurance Act, RSNS 1989, c 231, s. 175; Life
Insurance Act, RSNL 1990, c L-14, s. 4; Insurance Act, RSNWT 1988, c I-4, s. 71; Insurance Act, RSNWT 1988
(Nu) c I-4, s. 71; Insurance Act, RSY 2002, c 119, s. 78.


https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND_Webstation.nsf/resources/Guidelines/$file/Guideline_G3.pdf
https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND_Webstation.nsf/resources/Guidelines/$file/Guideline_G3.pdf
https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND_Webstation.nsf/resources/Guidelines/$file/Guideline_G3.pdf
https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND_Webstation.nsf/resources/Guidelines/$file/Guideline_G3.pdf
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2.6.2.9 Term and termination

Almost all group insurance policies are renewable annually. Group plan members must qualify
for coverage when the group coverage becomes available to them. Coverage for group plan
members ends when the group plan terminates, other than for members who deceased earlier
or are already receiving long-term disability benefits when the group plan terminates. Group
policy premiums are not guaranteed and, subject to negotiations with the group policyholder,
the insurer may increase the price annually at the time of the contract renewal. The employer
or group sponsor may decide to change the benefit mix, reduce benefits or even terminate the
master contract and change insurers.

There are complex legislative provisions allowing the policy of one insurer to be transferred to
another.’® While the group master policy will continue, individual coverage generally terminates
when an individual is no longer a member of the covered group (i.e., terminates employment) or
becomes ineligible by becoming a member of some other group eligible for coverage under the
group plan, such as a change of job with the employer.

Group benefits often seem relatively inexpensive, compared to individually owned coverage,
but care needs to be taken in making the comparison. Optional group benefits may be available
subject to much simpler underwriting than individual policies. But this may also mean rejection
of an optional application in some cases, where an individual contract might be approved but fine-
tuned through a rating or coverage exclusion. Depending on the group age and health and the
group sponsor’s contribution, group plan members may pay less than individual policyholders
for similar protection, but they do not enjoy access to the portability and contractual guarantees
available with individual policies.

2.6.3 Individual and group accident and sickness insurance

Accident and sickness insurance may be available in an individual personal contract, or as part of
a group benefit plan, as seen in the Section Types of group insurance.

Individual or group accident and sickness insurance'* can be acquired to protect against the
following risks:

* Accidental death and dismemberment (AD&D);

* Disability specifics;

143. Canadian Life and Health Insurance Association. Guideline G3 — Group Life and Group Health Insurance
(Section 8). [online]. [Consulted July 21, 2017]. https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND _
Webstation.nsf/resources/Guidelines/$file/Guideline_ G3.pdf

144. Insurance Act, RSBC 2012, c 1, s.92 to 139; Insurance Act, RSA 2000, c I-3, s. 695 to 750; The Insurance Act,
SS 2015, ¢ I-9.11, s. 8-155 to 8-211; Insurance Act, The, CCSM ¢ 140, s. 203 to 230.17; Insurance Act, RSO
1990, c 1.8, s. 290 to 329; Insurance Act, RSNB 1973, c I-12, s. 186 to 223; Insurance Act, RSNS 1989, c 231,
s. 64 to 103; Insurance Act, RSPEI 1988, c |-4, s. 174 to 213; Accident and Sickness Insurance Act, RSNL
1990, c A-2; Insurance Act, RSY 2002, ¢ 119, s. 174 to 213; Insurance Act, RSNWT 1988, c I-4, s. 167 to 206;
Insurance Act, RSNWT (Nu) 1988, c I-4, s. 167 to 206.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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* Drug insurance;
* Critical illness;

* Long-term care (LTC).

2.6.3.1 Accidental death and dismemberment (AD&D)

This insurance covers the risk of the insured person suffering a defined physical loss or death due
to an accident. The physical losses can include loss of limbs, or hearing or eyesight.

The insurance policy indicates the amount of the death benefit, and the amounts payable for
various levels of dismemberment (or paralysis) are often expressed as a percentage of that
amount.

The definition of what constitutes an “accident” in the insurance policy can be very complex. There
may be many restrictions and exclusions to coverage, situations in which an insurer will not pay a
benefit. Subject to the terms of the insurance policy, these exclusions could include:

* Death from or involving sickness;

= |liness;

* Bodily or mental infirmity or disease;

* Suicide or self-inflicted injury;

* War (declared or undeclared);

* Riot;

* Events involving the ingestion of alcohol, drugs, poison or sedatives;
* Events involving the commission of a criminal offence or assault;

* Extreme sports, racing;

* Certain surgical mishaps.

As a result of this, processing a death claim may take some time, since determining that death was
“accidental” and not affected by some exclusion may not be a simple process.™® Accidental death
insurance can be very helpful in providing at least partial protection to persons who are medically
unable to qualify for traditional individual life insurance.

Personal accident insurance can provide hospitalization benefits, and funds to cover some loss of
income and out of pocket expenses after an accident.

145. David Norwood and John P. Weir. Norwood on Life Insurance Law in Canada, 3 Ed., Toronto, Carswell, 2002.
c 18.
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2.6.3.2 Disability specifics

Individual disability insurance coverage can be very complex, as it can cover both full and
partial disability, as well as temporary or permanent reductions in the ability to earn income. The
insurance policy can give the policyholder the ability to purchase additional income protection, at
certain points in time, without going through medical underwriting again. This optional increase
permits the policyholder to increase coverage to keep pace with increases in income. It is typically
called a “future income option” (FI1O).

Disability coverage does not come into effect until the insurance policy is delivered to an applicant
who has confirmed that they continue to be in good health and the premium is collected. The
policy will contain a policy-in-force date. This is the date when coverage begins.

2.6.3.3 Drug insurance

Clients may choose to purchase their own health insurance covering the cost of expensive
medication. They would be both the policyholder and the life insured. This type of personal
coverage is similar to group benefits coverage, and is usually part of a personal health insurance
plan that covers drugs, dental and out of country or extended expenses. These individually owned,
private plans can vary widely in terms of the drugs they cover, the extent of coverage, deductible
amounts before coverage commences, co-payments or cost sharing on prescriptions, and caps
on benefits. Some are based on covering any prescription if issued on an out-patient basis. Other
insurers may cover drugs on a defined list or formulary.

2.6.3.4 Critical illness (CI)

Critical illness (Cl) insurance started out as cancer insurance, and rapidly expanded to cover
heart attacks, strokes and other illnesses. It insures against the risk of a person suffering a life
threatening iliness.

If the person is diagnosed with a covered critical illness and survives for a period of usually
30 days, the insurer pays a lump sum amount. Coverage can now be obtained for a wide array of
critical illnesses. Some insurance policies include up to 25 covered critical illnesses and insurers
may offer additional benefits. Today, those features could include a return of premium (ROP) on
death, or cancellation of the policy benefit. If the policy has been in force for a set number of years
and is cancelled, or the life insured dies without making a claim, the policyholder can designate
a beneficiary to receive the benefit. This opens the possibility of there being the same parties to
a critical iliness policy as to a life policy, namely the insurer, the policyholder, the life insured, and
beneficiaries of the return of premium benefits (which could be different). The insurance policy and
benefits may also be held jointly.

It is worth noting that critical illness insurance as a product is not yet addressed by the provisions
of the Income Tax Act, and the inclusion of a ROP benefit on death, in particular, may confuse the
classification of the policy as accident and sickness insurance. The law is evolving in this area.
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2.6.3.5 Long-term care (LTC)

Long-term care (LTC) insurance provides a benefit when the insured person cannot safely and
independently perform a number of daily living activities, or must be constantly supervised due to
deterioration of mental functions. Some insurers offer a weekly or monthly benefit amount that is
like an income benefit. It is not an actual income benefit because it does not replace income. The
benefit can sometimes be used any way the policyholder chooses. Other insurers only reimburse
expenses based on daily living activities, which include things like:

* Feeding oneself;

* Getting dressed;

* Grooming and hygiene, including bathing;
* Getting in and out of bed;

* Using the toilet.

Disability and long-term care insurance may cover services in a variety of settings: at home,
through adult day care, in a retirement home, assisted-living setting, or a long-term care facility.
Services may include:

* Nursing care;

* Rehabilitation and therapy;

* Personal care (help with daily living activities such as dressing, eating and bathing);
* Homemaking services (cleaning, laundry, preparing meals);

* Having another person there to watch over the insured and to help them when, where and as
needed.

All disability and long-term care insurance plans in Canada have a specific wait period before
benefits are payable, usually 30 days, 90 days, 180 days or longer.

2.6.3.6 Parties

As with other kinds of insurance, the policyholder enters into a contract with the insurer, but the
policyholder and the person insured for accident and sickness insurance do not need to be the
same person. In some cases, a corporation or partnership may own accidental death, disability
or critical illness coverage on a key employee, partner or shareholder. If that individual dies, or
become disabled, or suffers a covered condition and survives as the case may be, benefits will
be paid to the corporation or partnership, and may be used at their discretion, subject to any
private agreement relating to the use of the proceeds. Note that there may be co-owners of an
insurance policy.
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2.6.3.7 Rights of parties

The rights of the policyholder and the beneficiary are governed by the insurance policy. The
provincial and territorial insurance statutes also contain provisions relating expressly to accident
and sickness insurance.#

2.6.3.8 Effective date

Because no medical underwriting is necessary for personal accident, or accidental death or
dismemberment insurance, the policy can take effect quite quickly, sometimes immediately on the
insurer’s acceptance of the application. In contrast, sickness insurance, which requires underwriting
and collecting evidence of insurability, will require a similar process and timeline to applying for
individual life insurance. The policy will specify an effective date of coverage.

2.6.3.9 Termination of accident and sickness insurance

The insurance policy can be terminated by the policyholder at any time on giving written notice and
surrendering the policy. If the policyholder stops paying the premium, the policy will be terminated
for non-payment of premiums after the expiry of the grace period defined in the policy. However,
unlike life insurance a 10 days’ written notice of termination is also required if it is being mailed to
the client, measured from the day after it is mailed.™’

More importantly, unless their provisions have been adjusted to make the policy non-cancellable,#
accident and sickness policies may only be terminated by the insurer after it sends written notice
and once the period indicated in the insurance policy expires. Non-payment of the premiums in and
of itself therefore does not allow the insurer to terminate such an insurance policy; the formalities
mentioned above must be followed for the policy to be cancelled. For this reason, policies that
include this kind of provision are referred to as “cancellable.” However, insurers may modify their
contracts to delete the right to cancellation on notice, since that change is in favour of the life insured.

146. Insurance Act, RSO 1990, c I-8, s. 300; Insurance Act, RSBC 2012, ¢ 1, s. 92; Insurance Act, RSA 2000, c I-3,
s. 695; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-155; The Insurance Act, CCSM ¢ 140, s. 203; Insurance Act,
RSNB 1973, c I-12, s. 186; Insurance Act, RSPEI 1988, c I-4, s. 174; Insurance Act, RSNS 1989, ¢ 231, s. 64;
Accident and Sickness Insurance Act, RSNL 1990, ¢ A-2; Insurance Act, RSNWT 1988, c I-4, s. 167; Insurance
Act, RSNWT 1988 (Nu), c I-4, s. 167; Insurance Act, RSY 2002, c 119, s. 174.

147. Insurance Act, RSBC 2012, ¢ 1, s. 101 and 106; Insurance Act, RSA 2000, c I-3, s. 705 and 714; The Insurance
Act, SS 2015, c I-9.11, s. 8-166 and 8-169; Insurance Act, The, CCSM c 140, s. 211 and 217.4; Insurance Act,
RSO 1990, c 1.8, s. 300, 303 and 304; Insurance Act, RSNB 1973, c I-12, s. 194, 197 and 198; Insurance Act,
RSNS 1989, c 231, s. 74, 77 and 78; Insurance Act, RSPEI 1988, c |-4, s.183, 186 and 187; Accident and
Sickness Insurance Act, RSNL 1990, c A-2, s. 12, 15 and 16; Insurance Act, RSY 2002, ¢ 119, s. 184, 187 and
188; Insurance Act, RSNWT 1988, c I-4, s. 177, 180 and 181; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 177,
180 and 181.

148. Insurance Act, RSO 1990, c I-8, s. 300; Insurance Act, RSBC 2012, ¢ 1, s. 101; Insurance Act, RSA 2000, c I-3,
s. 705; The Insurance Act, SS 2015, ¢ I-9.11, s. 8-166; The Insurance Act, CCSM ¢ 140, s. 211; Insurance Act,
RSNB 1973, c I-12, s. 194; Insurance Act, RSPEI 1988, c I-4, s. 183; Insurance Act, RSNS 1989, ¢ 231, s. 74;
Accident and Sickness Insurance Act, RSNL 1990, ¢ A-2; Insurance Act, RSNWT 1988, c I-4, s. 177; Insurance
Act, RSNWT 1988 (Nu), c I-4, s. 177; Insurance Act, RSY 2002, c 119, s. 184.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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2.6.3.10 Statutory conditions

Also, unlike life insurance, there are statutory terms and conditions™® that must be included in
every individual accident and sickness policy for the policy to be valid.

The insurer must also issue an insurance policy when an individual takes out coverage, and the
policy must contain:

* The name or a sufficient description of the insured and of the person insured.

* The amount or the method of determining the amount of the insurance money payable and the
conditions under which it becomes payable.

* The amount or the method of determining the amount of the premium and the period of grace, if
any, within which it may be paid.

* The conditions upon which the contract may be reinstated if it lapses.

* The term of the insurance or the method of determining the day upon which the insurance
commences and terminates.

Group accident and sickness policies have similar requirements, and like other group plan
benefits, a certificate must be issued confirming basic coverage details.™°

2.6.4 Annuities

Annuities are policies issued by insurers or other financial institutions where they agree to pay a
fixed amount to a payee over a specified period of time.

Annuity contracts may be used as investments, financial security, tax planning, estate planning
and/or creditor protection.

If the duration of the payments is determined by a person’s life, it is called a “life annuity.” If the
payments are for a defined period of time, it is called a “term certain” or “fixed-term annuity.” Only
companies authorized to conduct life insurance business can offer life annuities. Annuities (life
annuities as well as fixed term annuities) issued by life insurance companies are treated as life
insurance under the various provincial and territorial insurance acts."

Annuities can be issued as individual or as group annuity contracts.

149. Insurance Act, RSO 1990, c I-8, s. 300; Insurance Act, RSBC 2012, c 1, s. 101; Insurance Act, RSA 2000, c. I-3,
s. 705; The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-166; The Insurance Act, CCSM c 140, s. 211; Insurance Act,
RSNB 1973, c I-12, s. 194; Insurance Act, RSPEI 1988, c I-4, s. 183; Insurance Act, RSNS 1989, ¢ 231, s. 74;
Accident and Sickness Insurance Act, RSNL 1990, c A-2; Insurance Act, RSNWT 1988, c I-4, s. 177; Insurance
Act, RSNWT 1988 (Nu), c I-4, s. 177; Insurance Act, RSY 2002, c 119, s. 184.

150. In British Columbia, Alberta, Manitoba and Ontario, additional mentions must be part of the group contract.

151. Insurance Act, RSO 1990, c I-8, s. 171(2); Insurance Act, RSA 2000, c. I-3, s. 639; The Insurance Act, SS 2015,
¢ 1-9.11, s. 8-100; The Insurance Act, CCSM c¢ 140, s. 148(2); Insurance Act, RSNWT 1988, c I-4, s. 244;
Insurance Act, RSNWT 1988 (Nu), c I-4, s. 244,
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Annuities can be purchased as registered contracts (RRSP, RRIF, TFSA, RRP, DPSP, LIF, LIRA,
etc.), or as unregistered contracts.

Annuities can be deferred or immediate. The following annuity contracts are available on the
market:

Annuity contracts relating to segregated funds, which may be available as an individual (called
individual variable insurance contract (IVIC)) or group annuity. This type of annuity is a deferred
annuity;

Guaranteed interest accounts (GIA), which may be available as an individual or group annuity.
This type of annuity is a deferred annuity. The amounts (called “contributions” or “premiums”) are
alienated by the holder to the insurer to purchase a non-variable annuity contract (for example,
a guaranteed interest account (GIA) with 3% interest for 5 years) are paid into the insurer’s
general funds. This type of annuity contract resembles a guaranteed investment certificate (GIC)
issued by banks or credit unions;

Immediate annuity contracts, which may be available as an individual or as part of a group
annuity contract.

2.6.4.1 Parties

The following parties are involved in an annuity policy issued by an insurer:

The insurer (the debtor) or annuity provider which is the entity that provides the undertaking to
pay the periodic amounts;

The policyholder or annuity holder, as with other forms of life insurance, is the individual or
corporation that contracts with the annuity provider. The annuitant, or life insured, is the measuring
life on which the duration of a life annuity is based;

The policyholder may designate a named recipient, called the annuitant grantee, to receive the
actual annuity payments. If the annuity contract is registered, the policyholder, the annuitant and
the annuity grantee will be the same person;

The designated beneficiary.

Annuities (other than those derived from registered plans) may be owned by individuals,
corporations or trusts. An owner who is not the measuring life may designate a successor owner,
as with other life insurance policies.'®

152. Insurance Act, RSBC 2012, ¢ 1, s. 68; Insurance Act, RSA 2000, c I-3, s. 669; The Insurance Act, SS 2015,

c 1-9.11, s. 8-131; Insurance Act, The, CCSM c 140, s. 176; Insurance Act, RSO 1990, c 1.8, s. 199; Insurance
Act, RSNB 1973, c I-12, s. 160; Insurance Act, RSNS 1989, ¢ 231, s. 201; Insurance Act, RSPEI 1988, c I-4,
s. 147; Life Insurance Act, RSNL 1990, c L-14, s. 30; Insurance Act, RSY 2002, ¢ 119, s. 104; Insurance Act,
RSNWT 1988, c I-4, s. 97; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 97.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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2.6.4.2 The policyholder

As with other insurance products, it is the policyholder who has the right to determine to whom the
payments will be paid. If there is a guaranteed number of payments that will be paid, regardless of
how long the measuring life lives, the policyholder may designate a beneficiary for the remaining
payments in the guarantee period after the death of the measuring life.

The policyholder is often referred to as the “annuitant” in annuity contracts, or as the “investor.”
Under the Income Tax Act (Canada), the “annuitant” is the owner of the registered contract (RRSP,
RRIF, etc.). It is important to carefully read the definitions of the annuity contract, since the wording
of the different parties of the annuity contract might be different from one annuity contract to
another, or from one insurer to another.

2.6.4.3 Annuitant (life insured)

When talking about annuities, people often refer to the annuitant as the person who will be
receiving the annuity payments. But this person is simply the measuring life on which an annuity is
based. They do not always get the payments.

The annuitant must be a natural person who has a lifetime. Often, there is more than one life.
On the death of the first annuitant, there may be a second or successor annuitant, most often
a spouse. Life insurance companies can offer a deferred annuity, which will exist for a period of
time before payments commence, if there continues to be a “life contingency”, and therefore a
measuring life “annuitant.”

2.6.4.4 Payee

This is the person to whom the annuity payments will be directed by the policy holder. It could be
the policyholder himself or some other payee, including a corporation or trustee.

Once payments have begun under a life annuity, it cannot be commuted to a lump sum.

The payee is sometimes called the “annuity grantee,” but is also often referred to as the
“annuitant.” Again, it is important to look at the definitions of the annuity contract, in order to avoid
confusion.

For all registered contracts (RRSP, RRIF, LIF, LIRA, DPDP, TFSA, etc.), the policyholder, the
annuitant (life insured) and the payee are always the same person.

For non-registered annuity contracts, even if, most of the time, the policyholder, the annuitant
(life insured) and the payee are the same person, it is possible to have two or three different
persons with respect to the policyholder, the annuitant and the payee (for instance, X acting as
the policyholder and annuitant, and Y as payee, or X acting as policyholder, Y as annuitant et Z as

payee).
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2.6.4.5 Immediate annuities

Annuities called immediate or payout annuities provide that the first payment will begin on the next
defined periodic annuity frequency period, whether that is monthly, quarterly, semi-annually or on
the first anniversary date (annually).

Deferred (accumulation) annuities

As the name suggests, these plans permit the investment and accumulation of income over time,
with payments to start later. The start date of the periodic payments is called the “maturity date.”
These policies are also called “deferred annuities.” During the accumulation phase, they are
subject to annual accrual taxation under the /Income Tax Act, based on the annual policy date.
Registered accumulation annuities, which are a form of registered savings plan where all the
income will be taxable upon payment, are not subject to accrual taxation.

Withdrawal and surrender rights

With respect to immediate annuities, as with most long-term, interest-bearing vehicles, withdrawal
or surrender while the annuitant is alive is not anticipated and not generally permitted. Death may
trigger liquidity, subject to the terms of the insurance policy (annuity contract), including possible
market value adjustments (MVA). Because it qualifies as insurance, death of a sole annuitant will
trigger payment of the balance of the annuity to the named beneficiary, failing which to the estate
of the policyholder.

With respect to deferred annuities, withdrawal or transfer while alive are generally permitted in
the case of annuities related to segregated funds, subject to the terms of the insurance policy,
including a possible market value adjustment (MVA) and withdrawal fees. Since it qualifies as
insurance, the death of a sole annuitant (before maturity) will trigger payment of the balance of the
policy to the named benéeficiary or, if none, to the estate of the policyholder. However, with respect
to GlAs, as with most guaranteed rate, interest-bearing vehicles, withdrawal and transfer while the
annuitant is alive is not anticipated and not generally permitted. Death may trigger liquidity, subject
to the terms of the policy.

2.6.4.6 Group annuities

Group annuity contracts may be entered into by a group, such as an employer, a union, a
professional corporation or association, for the benefit of their employees or members.

An employer may use a group annuity contract with a life insurance company to capitalize a
pension fund, a PRPP (Pooled Registered Pension Plan), a group RRSPs, a DPSPs, as well as
other registered or unregistered contracts.

The plan administrator holds an annuity policy for the benefit of all the members of the plan, who
make contributions to it or for whom contributions are made. As an annuity falls within the definition
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of insurance, there are fewer rules for managing it than for individual annuities, which could lead to
lower administration expenses.

The parties to a group annuity contract are typically the group plan sponsor, which could be an
employer, a union, a professional corporation or professional association, and an insurance company
willing to provide for annuities to the group plan members through a group annuity contract.

The plan members are typically the members of a specified group (i.e. employees, association
members, etc.).

2.6.4.7 Structured settlements

Structured settlements™® are a special kind of single-premium annuity, non-assignable,
non-commutable and non-transferrable that is accorded special tax treatment. Instead of a court
awarding (or the parties to litigation agreeing on) a lump sum in damages, a structured settlement
means that the court awards or the litigants agree to a customized stream of damage payments to
be funded through the purchase usually by the defendant or the defendants’ insurer of a structured
settlement annuity.

From a tax perspective, damages paid for personal injury caused by a wrongdoer are considered
to be compensation for loss of the ability to earn an income, not on account of lost income itself.'>
This means the money is on capital account, and simply puts the injured party back where they
were before they were injured, so no tax is payable on the receipt.

Lump-sum (single) payments to settle court proceedings have some advantages such as finality,
but also some downsides, including the need for money management and the risk of dissipation
of the money, leaving the injured party with greater than average needs in financial difficulties but
without further recourse.

The stream of payments from the annuity policy does not result in any taxable income to the
recipient, provided they are designed in accordance with principles outlined in the Canada
Revenue Agency’s (CRA) Interpretation Bulletin IT-365R2, dated May 8, 1987. This includes not
being purchased by the injured party or someone on their behalf. Payments from the annuity are
irrevocably made to the injured party, and the at-fault party or their insurer must remain liable for
the payments set out in the annuity policy. It could also be a life annuity from an insurer to fund
payments in accordance with the settlement agreement the parties reached to put an end to the
litigation.

153. Income Tax Act, SRC 1985, ¢ 1 (5" suppl.), s 81(1) (g.1) (g.2).
154. This principle was established in a 1966 Supreme Court of Canada decision in R. v Jennings (1966), 57
D.L.R.(2d) 644.
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2.6.5 Segregated funds

An individual variable insurance contract (IVIC) is in fact an individual annuity contract related to
segregated funds. It means that premiums paid are invested in segregated funds managed by
the life insurance company. The value of the policy will vary over time based on the value of the
investments. The investments are owned by the insurance company, which credits values to the
policy if the underlying funds grow in value. The values can go down if the market goes down and
the money being paid out of the policy can vary, which is why they are called variable.

These policies guarantee to pay at least 75% of what the policyholder paid to the plan before
age 75, on death or maturity, even if the investments are worth less.'®

The parties to the policy are the same as for an annuity.

Policies are established when the application for the policy is accepted by the insurer and the first
payment is received along with any other opening requirements needed by the insurer.

The details of an IVIC can be complex. They are governed by insurance legislation, not securities
law. Instead of a prospectus, disclosure regulations require that insurers provide a stipulated
collection of information about the policy at the point of sale, in a language that is reader-friendly,
before a policy for an IVIC is accepted.”™® This is called an information folder. Specimens of
the information folder must also be filed with some provincial insurance regulator before any
applications may be accepted, and be kept up to date.’” Other documents must also be remitted
by the life insurance agent (at the point of sale) to the client, such as the Fund Facts and the Key
Facts.'s® They are often inside the information folder. A copy of the application form must also be
remitted to the client.

The Canadian Life and Health Insurance Association (CLHIA) is an association of 99% of all
insurers conducting business in Canada. It has prepared a series of 18 Guidelines, on a wide variety
of topics, for the guidance of its members to promote consistent practices and standards for the life
and health industry. Guideline G2'*° discusses IVICs relating to segregated funds.

Guideline G2, which sets out the requirements for an information folder, is a regulatory requirement
in Ontario."®°

155. Such guarantee is specified in the policy.

156. Canadian Life and Health Insurance Association. Guideline G2—Individual variable insurance contracts relating
to segregated funds. [online]. [Consulted July 21, 2017]. https://www.clhia.ca/domino/html/clhia/clhia_lp4w_Ind_
webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf

157. Except for Ontario and Alberta, the Canadian insurance regulators do not require insurers to file their IVIC
documentation when it has been verified by the CLHIA.

158. Canadian Life and Health Insurance Association. Guideline G2—Individual variable insurance contracts relating
to segregated funds. [online]. [Consulted July 21, 2017]. https://www.clhia.ca/domino/html/clhia/clhia_lp4w_Ind_
webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf

159. Canadian Life and Health Insurance Association. Guideline G2—Individual variable insurance contracts relating
to segregated funds. [online]. [Consulted July 21, 2017].

160. Insurance Act, RSO 1990, c 1.8, s. 109 to 112 and Variable Insurance Contracts, O Reg 132/97.


https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf
https://www.canlii.org/en/on/laws/regu/o-reg-132-97/latest/o-reg-132-97.html
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The CLHIA website provides the following information on the Guideline G2:

The CLHIA Guideline G2—Individual Variable Insurance Policies
Relating to Segregated Funds, establishes industry standards
including standards for:

* Advertising disclosure;

* Pre-sale disclosure requirements;

* Policy disclosure, including minimum contractual terms;

* Policyholder rights;

* Audit and accounting requirements;

* Investment disclosure;

* Minimum investments standards;

* Corporate governance of segregated funds;

* Partitioning of assets held in segregated funds;

* Closing of segregated funds; and

* Fundamental changes to and merger of segregated funds.
Note, however, that segregated funds are also available through group annuity contracts. In

that case, CLHIA's Guideline G2 does not apply and there is no guarantee for segregated funds
purchased under a group annuity contract."

2.6.6 Pension products and other group annuity products

Group annuity contracts are governed by the relevant insurance and income tax legislation, as
well as by CLHIA’'s Guideline G12 entitled Capital Accumulation Plans.

Pension funds capitalized as group annuities contracts are not only governed by the relevant
provincial or territorial Insurance and Income Tax Acts (and also by CLHIA’'s Guideline G12 (for
defined contribution plans), but also and primarily by the relevant Pension Benefits Act.6?

There is a pension regulator for each province, except Prince Edward Island, which does not have
pension benefits legislation. For Yukon, Northwest Territories and Nunavut as well as businesses

161. See: https://www.clhia.ca/domino/html/clhia/clhia_lp4w_Ind_webstation.nsf/resources/Guidelines/$file/Guideline
G2.pdf

162. Pension Benefits Standards Act, 1985, RSC 1985, ¢ 32 (2" Supp); Pension Benefits Division Act, SC 1992,
¢ 46, Sch II; Pension Benefits Standards Act, RSBC 1996, ¢ 352; Employment Pension Plans Act, SA 2012,
c E-8.1; Pension Benefits Act, 1992, SS 1992, ¢ P-6.001; Pension Benefits Act, The, CCSM ¢ P32; Pension
Benefits Act, RSO 1990, c P.8; Pension Benefits Act, SNB 1987, c P-5.1; Pension Benefits Act, RSNS 1989, ¢
340; Pension Benefits Act, 1997, SNL 1996, ¢ P-4.01.


https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G2.pdf
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-32-2nd-supp/latest/rsc-1985-c-32-2nd-supp.html
http://www.canlii.org/en/ca/laws/stat/sc-1992-c-46-sch-ii/latest/sc-1992-c-46-sch-ii.html
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-352/latest/rsbc-1996-c-352.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=4077aac25cec27f155dc0912744baeff2336eb0b791323996c77d2d77d4e30f9
http://www.canlii.org/en/ab/laws/stat/sa-2012-c-e-8.1/latest/sa-2012-c-e-8.1.html
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/ss-1992-c-p-6.001/latest/ss-1992-c-p-6.001.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=b4f3cf06618c7b429e9b40acc1dcf66a2665ac93ae69ff7284937afb878f5799
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-p32/latest/ccsm-c-p32.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=9cc5428e99c0c96e27ad79761138b5d4a5159c5cecfb655dc9c39f7b4371c9ef
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/on/laws/stat/rso-1990-c-p8/latest/rso-1990-c-p8.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=47ec3d77d675385c37719b4653e219c2a49af79976265366cc0c97ba69f56055
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/on/laws/stat/rso-1990-c-p8/latest/rso-1990-c-p8.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=47ec3d77d675385c37719b4653e219c2a49af79976265366cc0c97ba69f56055
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nb/laws/stat/snb-1987-c-p-5.1/latest/snb-1987-c-p-5.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=b0b18b3f6d8607adfe6ee738fce5226c6bba94c01da44bfd1510b1d6ef644f90
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-340/latest/rsns-1989-c-340.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=dce026749da9fdec47a1a019a82b1a26c9f18d7987d84a5e7936b94e3ae24f6e
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nl/laws/stat/snl-1996-c-p-4.01/latest/snl-1996-c-p-4.01.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=6adc8c872961ddc49842465f6f22d47e37723aa77a3b56dbdb18c0f725d41127
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that are within the legislative authority of the Parliament of Canada, the pension regulator is the
Office of Superintendent of Financial Institutions (OSFI)."?

There are two principal types of pension benefits plans under the relevant pension legislation:
defined benefit pension plans (DBPP) and defined contribution plans (DCPP).

2.6.6.1 Defined benefit pension plan (DBPP)

A pension plan where the pensioner’s entitlement is defined based on a formula in relation to
income earned during the employment period, and years of service, and not based on the financial
performance of the plan.

2.6.6.2 Defined contribution pension plan (DCPP)

A pension plan where benefits are payable and determined by members and/or employer
contributions and investment performance within the plan on those contributions. The employee
typically can select the investment choices his funds are invested in from a range of options
offered to plan members.

2.6.6.3 Pooled registered pension plan (PRPP)'¢

PPRPs are a new kind of proposed pension plan for individuals who are self-employed or
do not have access to an employer-sponsored pension plan. The pooling of contributions for
administration and investment by professional fund managers is intended to facilitate lower costs
through economies of scale. To provide such pension plans to self-employed individuals, new
legislation will need to be enacted in every jurisdiction.

2.7 Other products

Tax-free saving accounts (TFSA), registered retirement saving plans (RRSP), registered retirement
income funds (RRIF), locked-in retirement accounts (LIRA) and life income funds (LIF) are products
that can be offered through group or individual contracts.

However, deferred profit-sharing plans (DPSP) are group products.

Listed below are specific products that agents may come across in the course of their practice.
These products may involve an insurer as the provider, or they may involve insurance policies that
serve as vehicles for investment, tax planning, succession planning or retirement planning. Such

163. Pension Benefits Standards Act, 1985, RSC 1985, c 32 (2" Supp), s. 4(4).

164. Pooled Registered Pension Plans Act, SC 2012, ¢ 16. See also: Pooled Registered Pension Plans Act, SA 2013,
c P-18.5 [Not yet in force]; Pooled Registered Pension Plans (Saskatchewan) Act, The, SS 2013, ¢ P-16.101;
Voluntary Retirement Savings Plans Act, CQLR ¢ R-17.0.1.


http://www.canlii.org/en/ca/laws/stat/sc-2012-c-16/latest/sc-2012-c-16.html
https://www.canlii.org/en/ab/laws/stat/sa-2013-c-p-18.5/latest/sa-2013-c-p-18.5.html
https://www.canlii.org/en/sk/laws/stat/ss-2013-c-p-16.101/latest/ss-2013-c-p-16.101.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-r-17.0.1/latest/cqlr-c-r-17.0.1.html
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products have been created by modifications to the federal Income Tax Act which have created tax
incentives designed to encourage Canadians to save and prepare financially for retirement. Such
products may be offered by insurers and are subject to specific legislation.

2.7.1 Deferred profit-sharing plan (DPSP)'®

A deferred profit-sharing plan (DPSP) is a retirement savings vehicle that permits employers to
distribute some of the company’s profits to a plan for the benefit of some or all employees. Only
the employer contributes, and the terms and conditions set by the employer can be very flexible.
As with many other employer contributions to retirement plans, contributions vest after two years,
and can be recovered by employees when they leave employment and transferred to another
DPSP, an RRSP or another pension plan.

When arranged through a life insurance company, it is set up through a group annuity contract.

2.7.2 Tax-free savings account (TFSA)'¢®

The federal (and provincial) government wants to assist citizens to save for their own needs,
including retirement. There are limits to how much money can be deposited each year ($5,000
annually for 2009-2012, $5,500 in 2013 and 2014, $10,000 in 2015, $5,500 in 2016, 2017 and
2018, and $6,000 in 2019), but unused deposit room is carried forward, so lump sum catch-up
deposits are possible.

The deposits are not tax deductible, but any income or growth earned in the account on qualified
investments is not taxed as it grows, and withdrawals are also tax free. Contribution to a spouse’s
plan is permitted, and re-contribution to a plan is permitted after funds have been withdrawn.

The holder of a tax-free savings account (TFSA) can also designate a beneficiary of the account
upon their death. If the beneficiary is the married spouse of the deceased, or qualifies under the
provincial law where they reside as a spouse, ownership of the account can be transferred to the
survivor and they are called a “successor” plan holder. They can also move the funds into their
own TFSA. If the beneficiary is not a spouse, the funds are simply received as a distribution that
bypasses the deceased plan holder’s estate.

When contracted through a life insurance company, it may be set-up through a group or an
individual annuity contract.

2.7.3 Registered retirement savings plans (RRSP)

Registered retirement savings plans (RRSP) have flexibility for unrestricted withdrawal at
any time, subject to withholding tax which may require increases with the amount withdrawn.
Re-contribution is not permitted.

165. Income Tax Act, SRC 1985, ¢ 1 (5" suppl.), s 147.
166. Income Tax Act, SRC 1985, c 1 (5" suppl.), s 146.2.
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2.7.4 Registered retirement income fund (RRIF)

A registered retirement income fund (RRIF) can be described as a retirement income payout plan
with the greatest opportunity for income deferral through minimized withdrawals. No withdrawals
necessary until age 71. Also provides the most flexibility for maximum, unrestricted withdrawals,
again subject to withholding tax.

2.7.5 Locked-in retirement account (LIRA)

A locked-in retirement account (LIRA) is another type of registered retirement savings plan
containing funds transferred from a pension plan. Plan holders are generally unable to withdraw
any amounts before age 55. “Locking in” then limits any withdrawals so that the plan can be
expected to provide a predictable but not guaranteed income until age 90. From a tax point of
view, a LIRA is a RRSP, for which additional rules flowing from pension benefits legislation apply.

2.7.6 Life income fund (LIF)

Alife income fund (LIF) is a type of retirement plan investors may transfer their pension into if they
leave a pension plan. Minimum and maximum income amounts each year in retirement are subject
to the pension laws of the province that apply to the LIF and the amounts in the plan. From a tax
point of view, a LIF is a RRIF, for which additional rules flowing from pension benefits legislation

apply.
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CHAPTER 3

LIFE INSURANCE, ACCIDENT & SICKNESS INSURANCE
AND ANNUITY CLAIMS-PAYMENT OF PROCEEDS
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Competency component
* |Integrate into practice the legal aspects of insurance and annuity contracts.

Competency sub-components

* |Integrate into practice the rules relating to beneficiary designation and exemption from
seizure of benefits;

* Contextualize the rules relating to claims and the payment of benefits.
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3

LIFE INSURANCE, ACCIDENT & SICKNESS INSURANCE
AND ANNUITY CLAIMS-PAYMENT OF PROCEEDS

3.1 Rules pertaining to claims and payment of benefits

When a life insurance policy matures, or when the life insured dies, a claimant must satisfy certain
requirements for the insurer to pay the benefit. The claimant must:

* Provide satisfactory evidence that the life insured has died;

= Prove their entitlement to claim the benefit.

The role of the agent in the claims process will depend on the insurance company or companies
involved. No claims process is identical and the agent must therefore be familiar with the claims
process for the different insurers.

The purpose of this Chapter is to summarize the claims process and make agents aware of the
pitfalls of the claims process. If the agent has not asked all the correct questions and gathered all
the correct information in the application process, then the claim could be contestable. An agent
will want to avoid this taking place.

3.1.1 Claimant

The claimant may be the insured, the insured’s estate, or one or more designated beneficiaries
(either a primary or contingent beneficiary). An assignee of the insurance policy or the death
benefit may also make a claim to the insurer.

It is possible for a creditor to make a claim under specific situations. A Court order may allow an
individual to claim the insurance benefit, for example where money is owed for spousal or child
support. The insurer must take care that any benefits payable are made to the estate or to the
beneficiary or beneficiaries. In the event of a dispute, the insurer may pay the benefit into Court.'®”
More detail on payment into Court can be found later in this Chapter.

167. Insurance Act, RSO 1990, c I-8, s. 214; Insurance Act, RSBC 2012, c 1, s. 82; Insurance Act, RSA 2000, c I-3,
s. 684; The Insurance Act, SS 2015, ¢ I-9.11, s. 8-144; The Insurance Act, CCSM, ¢ 140, s. 192; Insurance Act,
RSNB 1973, c I-12, s. 176; Insurance Act, RSPEI 1988, c I-4, s. 163; Insurance Act, RSNS 1989, c 231, s. 217;
Life Insurance Act, RSNL 1990, c L-14, s. 46; Insurance Act, RSNWT 1988, c I-4, s. 113; Insurance Act, RSNWT
1988 (Nu), c I-4, s. 113; Insurance Act, RSY 2002, ¢ 119, s. 120.
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3.1.2 Insurer’s records

Policyholders are encouraged to consider making a beneficiary designation and to file it with
their insurer. Where a designation is not filed with the insurer, it can still be valid against a person
other than the insurer (with the exception of making an irrevocable designation). Insurers will pay
benefits based on the most recent beneficiary designation they have on file, or to the estate if
there is no beneficiary designation. The insurers are protected when they do so.'%

As discussed in the previous Chapter, designations may also be found in a policyholder’s will.
Where this has occurred, the most recent beneficiary or beneficiaries filed with the insurer may not
be the claimant(s).'®®

3.1.3 Notice of claim

When the insured person dies, the insurer usually receives notice of death from the agent, the
estate executor or trustee, a beneficiary or the employer.

The insurer often relies on the agent to locate the named beneficiary and help them complete the
claim form. Many agents know who the named beneficiary is because the beneficiary is often one
of the policyholder’s family member, or a known friend, business partner, or charity. But sometimes
it is a challenge to locate benéeficiaries if there is little or no information about them. Sometimes the
insurer and the agent have had little contact with the policyholder and do not know about a death
or, if made aware of the insured person’s death, do not know how to contact the beneficiary. The
beneficiary may not be aware he is the beneficiary.

If the insured person is also the policyholder, on his death, his executors and family members
may only learn about the existence of a life insurance policy when sorting through the deceased’s
papers. It is rare but possible that the insurer that issued the policy is no longer carrying on
business, and a search must be made to determine which insurer took over that insurer’s business
(policies). CLHIA is a useful resource in these circumstances.

Upon receiving a reliable notice of death, the insurer will record it, so no more premiums are
charged, and will wait to receive a claim. The insurer is not required to notify the beneficiaries
upon death but the insurer will contact the agent if the deceased used one.

A life insurance policy may set out a time limit in which a claim must be made. But provincial and
territorial insurance and limitation period legislation govern when a person makes a claim after
the deadline indicated in the insurance policy. This legislation varies depending on the province or

168. Insurance Act, RSO 1990, c I-8, s. 207(1); Insurance Act, RSBC 2012, ¢ 1, s. 77(1); Insurance Act, RSA 2000,
c I-3, s. 678(1); The Insurance Act, SS 2015, ¢ I-9.11, s. 8-138; The Insurance Act, CCSM, ¢ 140, s. 185(1);
Insurance Act, RSNB 1973, ¢ I-12, s. 169(1); Insurance Act, RSPEI 1988, c I-4, s. 156(1); Insurance Act, RSNS
1989, ¢ 231, s. 210; Life Insurance Act, RSNL 1990, c L-14, s. 39(1); Insurance Act, RSNWT 1988, c I-4,
s. 106(1); Insurance Act, RSNWT 1988 (Nu), c I-4, s. 106; Insurance Act, RSY 2002, ¢ 119, s. 113.

169. See: The Manufacturers Life Insurance Company v. Bendera et al, 2017 MBQB |GZ. See also: David Norwood
and John P. Weir, Norwood on Life Law Insurance in Canada, 3™ Ed., Toronto, Carswell, 2002, pp. 322 and 323.
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territory. Some insurance policies indicate the applicable statutory time limits for making a claim
and the proof of loss that must be submitted.’”

However, Courts may be inclined to grant the beneficiary or the estate executor some relief from
the limits under an insurance policy where it appears fair to do so."" This is a different matter
from the general running of limitation periods to commence litigation, including litigation to claim a
benefit denied by an insurer.'”

In some jurisdictions, some type of benefits may become unclaimed property, and the insurer may
be required to remit those benefits to the government.’”

3.1.4 Proof of claim

The agent’s role in the proof of a claim is an important one. Much of the information needed to prove
the claim must concur with the information gathered by the agent during the application process.

3.1.4.1 Documents required

A beneficiary must complete a claim form. Agents can obtain the claim forms from the insurer.
A beneficiary, the estate executor or the estate trustee may also obtain the form directly from
the insurer. Once the insurer receives the completed form with the information it requires, it will
assess whether a claim is payable and, if payable, pay the person making the claim if that person
is entitled to it.

To satisfy the terms of a life policy, a claimant will need to establish that the identity of the person
who died is the same as the life insured under the policy. They will need to provide proof:

* That the insured person has died;
* Of the insured person’s age;
* That claimant has a right to receive the benefit;

* Of the claimant’s name, age and identity.

170. Insurance Act, RSBC 2012, c 1, s. 76; Insurance Act, RSA 2000, c I-3, s. 677; The Insurance Act, CCSM, ¢
140, s. 184; Insurance Act, RSNB 1973, c I-12, s. 168; Insurance Act, RSPEI 1988, c I-4, s. 155; Insurance Act,
RSNS 1989, ¢ 231, s. 209; Insurance Act, RSNWT 1988, c I-4, s. 105; Insurance Act, RSNWT 1988 (Nu), c -4,
s. 105; Insurance Act, RSY 2002, ¢ 119, s. 112.

171. David Norwood and John P. Weir. Norwood on Life Insurance in Canada, 3™ Ed., Toronto, Carswell, 2002. p. 333
to 340.

172. Limitation Act, SBC 2012, ¢ 13; Limitations Act, RSA 2000, ¢ L-12; Limitations Act, The, SS 2004, ¢ L-16.1;
Limitation of Actions Act, The, CCSM ¢ L150; Limitations Act, 2002, SO 2002, c 24, Sch B; Limitation of Actions
Act, SNB 2009, c L-8.5; Limitation of Actions Act, SNS 2014, ¢ 35; Statute of Limitations, RSPEI 1988, c S-7;
Limitations Act, SNL 1995, c L-16.1; Limitation of Actions Act, RSY 2002, ¢ 139; Limitation of Actions Act,
RSNWT 1988, c L-8; Limitation of Actions Act, RSNWT (Nu) 1988, c L-8.

173. Unclaimed Property Act, SBC 1999, c 48 and Unclaimed Personal Property and Vested Property Act, SA 2007, ¢
U-1.5.


https://www.canlii.org/en/bc/laws/stat/sbc-2012-c-13/latest/sbc-2012-c-13.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-l-12/latest/rsa-2000-c-l-12.html
https://www.canlii.org/en/sk/laws/stat/ss-2004-c-l-16.1/latest/ss-2004-c-l-16.1.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-l150/latest/ccsm-c-l150.html
https://www.canlii.org/en/on/laws/stat/so-2002-c-24-sch-b/latest/so-2002-c-24-sch-b.html
https://www.canlii.org/en/nb/laws/stat/snb-2009-c-l-8.5/latest/snb-2009-c-l-8.5.html
https://www.canlii.org/en/nb/laws/stat/snb-2009-c-l-8.5/latest/snb-2009-c-l-8.5.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-s-7/latest/rspei-1988-c-s-7.html
https://www.canlii.org/en/nl/laws/stat/snl-1995-c-l-16.1/latest/snl-1995-c-l-16.1.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-139/latest/rsy-2002-c-139.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-l-8/latest/rsnwt-1988-c-l-8.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-l-8/latest/rsnwt-nu-1988-c-l-8.html
http://www.canlii.org/en/bc/laws/stat/sbc-1999-c-48/latest/sbc-1999-c-48.html
http://www.canlii.org/en/ab/laws/stat/sa-2007-c-u-1.5/latest/sa-2007-c-u-1.5.html

ISR RA Ethics and professional practice 84
C S C CHAPTER 3 - Life insurance, accident & sickness insurance and annuity claims-payment of proceeds

Death is usually confirmed with a funeral director’'s declaration of death or a provincial death
certificate. If the insured person died in suspicious circumstances, the insurer may require more
evidence. For example, if an insured person died overseas in a country where proof of death is
questionable, there may be more evidence needed.

3.1.4.2 Probate

While insurers do not require probate in all cases'”, they must receive sufficient evidence of the
parties’ right to receive payment.

3.1.4.3 Proof of age

Proof of age is usually established when applying for insurance and premiums are usually adjusted
based on the “true age” of the life insured. If the age was satisfactorily established by the agent
when the policy was issued or while the life insured was still alive, the insurer will use age indicated
in the file when a claim is made, without requiring proof. Note that for term coverage, proof of a life
insured’s age may be critical since the insurance policy states that coverage expires at a certain age.

3.1.4.4 Proof of identity

Where there is a named beneficiary, the insurer will seek satisfactory proof of identity; for
example, individuals with common names might face additional hurdles to establish their
entitlement. A beneficiary who has changed her name, for example following marriage, will have
to provide appropriate documentation. Beneficiaries are sometimes described in terms of a
relationship, such as “children,” and sometimes a representative status, e.g., Court-appointed
trustee, executor, and guardian of minor’s property. These claimants will have to establish their
qualification by means of additional documentary evidence, e.g. verification by a third party
(possibly the agent) or a copy of a Court order appointing them.

3.1.4.5 Accidental vs. natural causes

Most life insurance policies have very few restrictions or limitations about the cause of death.
However, if they do have limitations and restrictions, then the insurer or the agent may investigate
to determine if they apply or not. One typical limitation is suicide. If a policy states that the death
benefit is not payable when death is caused by or related to suicide within a set period of time,
often two years of the policy being continuously in force or after reinstatement, the insurer may
require more detailed proof of death to rule out or confirm suicide.

The insurer may also require additional proof of death if the policy has specific exclusions for
certain events. For example, a policy may have an exclusion if death is associated with an activity
like scuba diving or heli-skiing.

174. Rozon Estate v. Transamerica Life Insurance Co. of Canada, 1999 Carswell Ont 4391 (Ont. C.A.). See also:
David NORWOOD and John P. WEIR, Norwood on Life Law Insurance in Canada, 3" Ed., Toronto, Carswell,
2002, pp. 322 and 323.
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Other policies may only pay when death is associated with an accident. These are called
accidental death policies. The insurer will need to receive proof that death was associated with an
accident and not excluded under the exclusions in those policies.

In such cases, the insurer may require a more detailed physician’s statement of death, or even a
coroner’s autopsy or toxicology report.

Policies that provide an additional benefit where the death is an accident typically require that for
the death to be accidental it must be occasioned solely through violent, external and accidental
means. It has also been examined by Courts and has evolved through case law to have a rather
different meaning than simply motor vehicle accidents, drowning and the likes.

For example, the Ontario Court of Appeal had to determine if accidental benefits should be paid to
an insured who was bitten by a mosquito carrying the West Nile virus and became a paraplegic.'®
The Court considered it an accident as defined by the insurance policy and allowed the insured to
obtain compensation.

¥ EXAMPLE

Luis was pronounced dead at the scene of a serious motorcycle accident.
Forensic and witness evidence gathered at the scene established that his
vehicle had very gradually veered to the right, but travelled at the same speed
until collision, with no evidence of braking or turning. The coroner ordered
an autopsy because his death was unexplained and apparently an accident.
Suicide was ruled out and it was determined that Luis died of natural causes
because he suffered a sudden, massive heart attack while driving. He
therefore died before the motorcycle accident. His life insurance paid a benefit,
but his beneficiary was not entitled to the additional accidental death benefit. ‘

3.2 Disappearance and presumption of death

Although it does not happen often, insured persons sometimes go missing. If they have
disappeared and remain missing for seven years or more,'® interested parties, most often the
family, can ask a Court to declare them dead, and upon an application filed by an interested
person (i.e. a beneficiary), a Court may make an order declaring that such person has died. They
usually do this to obtain life insurance proceeds.

175. Kolbuc v. ACE INA Insurance, 2007 ONCA 364 (CanLlIl).

176. Insurance Act, RSBC 2012, c 1, s. 76, 78, 79, 80 and 81; Insurance Act, RSA 2000, c |-3, s. 680 and 683;
The Insurance Act, SS 2015, ¢ 1-9.11, s. 8-140 and 8-143; Insurance Act, The, CCSM c 140, s. 187 and 191;
Insurance Act, RSO 1990, c 1.8, s. 209 and 213; Insurance Act, RSNB 1973, c I-12, s. 175; Insurance Act, RSNS
1989, ¢ 231, s. 212 and 216; Insurance Act, RSPEI 1988, c I-4, s. 162; Life Insurance Act, RSNL 1990, c L-14,
s. 41; Insurance Act, RSY 2002, ¢ 119, s. 115 and 119; Insurance Act, RSNWT 1988, c I-4, s. 108 and 112;
Insurance Act, RSNWT (Nu) 1988, c I-4, s. 108 and 112.


http://www.canlii.org/en/on/onca/doc/2007/2007onca364/2007onca364.html
https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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The timing of the death is important to establish. If a policy has lapsed due to non-payment of
premiums since the insured person disappeared, the insurer will require proof that the insured
person’s death occurred while the policy was in force.

¥ EXAMPLE

Namita was flying to Europe on holiday. Her plane was destroyed by an
explosion 35,000 feet in the air over the Atlantic and very little was recoverable
by search teams. Unfortunately, there was no trace of Namita; however, the
airline’s records confirmed that she had cleared the gate and boarded the
plane. A judge had no difficulty concluding that Namita died the day the plane
crash occurred. Since she was declared dead by a court, her life insurance
policy benefit became payable as of the date of the plane crash. ‘

3.2.1 Death of two or more people

Where two or more people pass away, the time and sequence of deaths may also be important in
order to establish who may be entitled to the insurance proceeds.

Joint life insurance policies insure more than one person and pay upon the death of either the
first or the second insured person.'” If the joint insured persons die in an accident where it is not
possible to prove who died first or last, the policy may state who is presumed to have died first.

This may also arise when it is necessary to determine whether a beneficiary outlived or
predeceased the life insured.'”®

¥ EXAMPLE

Peter was staying over at his mother Magda’'s house. They had separate
rooms on the second floor. In the middle of the night, the furnace
malfunctioned, filling the house with carbon monoxide. In the morning, both
Peter and Magda were found dead in their beds. Based on medical testimony
at the inquest, the judge was able to conclude that Peter, although younger,
had probably died first, as he was a smoker and had respiratory problems,

177. Insurance Act, RSBC 2012, c 1, s. 83; Insurance Act, RSA 2000, c I-3, s. 685; The Insurance Act, SS 2015,
c 1-9.11, s. 8-145; Insurance Act, The, CCSM c 140, s. 193; Insurance Act, RSO 1990, c 1.8, s. 215; Insurance
Act, RSNB 1973, c I-12, s. 177; Insurance Act, RSNS 1989, ¢ 231, s. 218; Insurance Act, RSPEI 1988, c I-4,
s. 164; Life Insurance Act, RSNL 1990, c L-14, s. 47; Insurance Act, RSY 2002, ¢ 119, s. 121; Insurance Act,
RSNWT 1988, c I-4, s. 114; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 114.

178. Ibid.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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leading to more rapid breathing than his mother, who was fit and healthy
despite her age. Peter and his sister were joint beneficiaries of Magda’s life
insurance; since he predeceased Magda, his sister inherited the entire death
benefit. If Peter had been found to have outlived his mother, he would have
been entitled to his half-share of her insurance which would have been dealt
with through his estate. ‘

3.3 Payment into Court

In cases like the example above, the insurer may have no need to dispute that the insurance
benefit is payable, since there is conclusive evidence that the life insured has died. However,
the insurer may have trouble determining who the beneficiaries are. In such cases, a provision
in provincial and territorial insurance legislation allows the insurer to pay the benefit into Court.’”®
This releases the insurer from liability, and allows for the resolution of the conflicting claims to be
dealt with by a system designed to deal with reviewing evidence and claims adjudication.

Where money is payable to a minor, as discussed in Chapter 2, some provincial statutes may
require payment into Court to protect the minor’s funds.

3.4 Proceeds on deposit and payout options

Life insurance policies may provide several options for the payment of a death benefit. These are
usually referred to as policy settlement options, and the same form that the beneficiary claimant
is asked to complete in order to establish their right to the death benefit may also ask them
which payment option they prefer to receive. Agents are often involved in giving clients advice
in this regard, but it is also common for the insurer to be instructed to send the cheque to the

179. Insurance Act, RSO 1990, ¢ 1.8, s. 214; Insurance Act, RSBC 2012, c 1, s. 82; Insurance Act, RSA 2000, c
I-3, ss. 536, 684, 738; The Insurance Act, SS 2015, c I-9.11, ss. 8-144, 8-207; The Insurance Act, CCSM ¢ 140,
ss. 192, 230, 258; Insurance Act, RSNB 1973, c I-12, ss. 106 (1), 182, 215 (2); Insurance Act, RSPEI 1988,

c 14, ss. 38, 62; Insurance Act, RSNS 1989, c 231, ss. 27, 94, 95, 217, Life Insurance Act, RSNL 1990, c L-14,
ss. 52 (2) (3); Insurance Act, RSNWT 1988, c I-4, ss. 58, 113;, 151 (7); Insurance Act, RSNWT 1988 (Nu) c 1-4,
ss. 58, 113., 151 (7); Insurance Act, RSY 2002, ¢ 119, s. 120.

180. Insurance Act, RSO 1990, c 1.8, s. 214; Insurance Act, RSBC 2012, c 1, s. 82; Insurance Act, RSA 2000, c I-3,
s. 684; The Insurance Act, SS 2015, ¢ I-9.11, s. 8-144; The Insurance Act, CCSM ¢ 140, s. 192; Insurance Act,
RSNB 1973, c I-12, s. 176; Insurance Act, RSPEI 1988, c I-4, s. 163; Insurance Act, RSNS 1989, c 231, s. 217;
Life Insurance Act, RSNL 1990, c L-14, s. 46; Insurance Act, RSNWT 1988, c I-4, s. 113; Insurance Act, RSNWT
1988 (Nu) c I-4, s. 113; Insurance Act, RSY 2002, ¢ 119, s. 120.
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estate lawyer, the estate executor or the beneficiaries. One of these individuals or their legal
representative will have complete control over the disposition of the bengfit.™®"

The discussion on such payout options does not apply to retirement products which may be subject
to specific transfer or payout rules which require that amounts be transferred to specific retirement
products. Insurers who transfer any amounts which are “locked-in” for retirement purposes must
limit transfer options to those entitled under applicable legislation. Agents should be aware of such
payout option limitations to be able to guide clients effectively.

The most common settlement option is for the insurer to issue a lump-sum cheque to the named
beneficiary or to the estate executor, who may deposit the funds with whichever financial institution
the beneficiary or the estate executor prefers.

3.5 Time to pay claim

The insurer is obligated by provincial and territorial insurance law to pay a claim within 30 days of
receiving evidence that satisfies that the claim is payable.8?

While under the terms of the policy there is no entitlement to interest on an unpaid claim, in
practice many insurers pay interest for at least some of the time after death and before the benefit
is paid.

The death benefit under a segregated fund (individual variable insurance contract (IVIC)) must
be calculated after death. The death benefits under these contracts can go up or down in value
depending on market performance and other variable factors.

181. Insurance Act, RSBC 2012, c 1, s. 65(1) (life insurance), 124(1) (accident & sickness insurance); Insurance Act,
RSA 2000, c I-3, s. 666(1) (life insurance), 731(1) (accident & sickness insurance); The Insurance Act, SS 2015,
c I-9.11, s. 8-127 (life insurance), 8-185 (accident & sickness insurance); Insurance Act, The, CCSM c 140,

s. 173(1) (life insurance), 228(1) (accident & sickness insurance); Insurance Act, RSO 1990, c 1.8, s. 196(1) (life
insurance), 317(1) (accident & sickness insurance); Insurance Act, RSNB 1973, ¢ I-12, s.157(1) (life insurance),
211(1) (accident & sickness insurance); Insurance Act, RSNS 1989, ¢ 231, s.198(1) (life insurance), 91(1)
(accident & sickness insurance); Insurance Act, RSPEI 1988, c I-4, s. 144(1) (life insurance), 200(1) (accident
& sickness insurance); Life Insurance Act, RSNL 1990, c L-14, s. 27(1); Accident and Sickness Insurance Act,
RSNL 1990, c A-2, s. 29(1); Insurance Act, RSY 2002, ¢ 119, s. 101(1) (life insurance), 201(1) (accident and
sickness insurance); Insurance Act, RSNWT 1988, c -4, s. 94(1) (life insurance), 194(1) (accident and sickness
insurance); Insurance Act, RSNWT (Nu) 1988, c I-4, s. 94(1) (life insurance), 194(1) (accident and sickness
insurance).

182. For life insurance, the delay is 30 days, see for instance s. 203 of the Insurance Act (Ontario) and David
NORWOOD and John P. WEIR, Norwood on Life Insurance Law in Canada, 3" ed., Toronto, pp. 318 to 322.
For individual accident and sickness insurance, the delay is 60 days (see for instance s. 300 par. 10 of the
Insurance Act (Ontario)). For group accident and sickness insurance, the time for payment will be that indicated
in the group insurance contract, since the insurance legislation of the various jurisdictions does not specify the
time for payment (see Richard HAYLES, Disability Insurance: Canadian Law and Business Practice, Toronto,
Carswell, 1998, pp. 265 to 267). In Quebec, under art. 2436 of the Civil Code of Québec, the insurer must pay
the life insurance benefits within 30 days after receipt of the required proof of loss, and for accident and sickness
insurance the delay is 60 days following the receipt of the required proof of loss (except for disability insurance
for which the delay is 30 days, see for instance s. 300 par. 11 of the Insurance Act (Ontario)).


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-l-14/latest/rsnl-1990-c-l-14.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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3.6 Denial of claim

As discussed previously in Chapter 2, there are at least three reasons why an insurer may refuse
to pay a death benefit claim (in addition to the absence of coverage of the risk under the policy
(including the exclusions clauses), even to a properly identified beneficiary. These reasons are:

* Fraud, or more accurately, insurance fraud;
* Payment of a death benefit which is against public order;
* Lapse (default of payment) of the insurance policy.

During the application process, the agent must check the information provided by the applicant for
any possible fraudulent information.

A fourth motive could be that the claim was not made in a timely fashion according to applicable
provincial legislation. In that case, an insurer could invoke the limitation period.'®

3.6.1 Payment contrary to public order

When a beneficiary causes the death of the life insured, it is considered a violation of community
standards or “public order,” enabling the insurer to refuse payment. Note that it does not matter
if the beneficiary intended to enrich themselves through the death of the life insured; such
beneficiary might not even know they were a beneficiary. However, since it would be unfair
to allow them to benefit from their wrongdoing, the insurer is entitled by law not to perform its
obligations under the insurance contract.’®

¥ EXAMPLE

Amit and Mary have been dating for two years when Amit decides to purchase
life insurance on Mary’s life. After a bitter argument, Amit pushes Mary off a cliff
and Mary does not survive the fall. Amit is found guilty of first-degree murder

183. Insurance Act, RSBC 2012, ¢ 1, s. 6, 23, 42 and 76 (life insurance), s. 98, 99 and 104 (accident & sickness);
Insurance Regulation, BC Reg 403/2012, s. 4; Insurance Act, RSA 2000, c I-3, 526, 527, 643(2)g) and 644(h),
677 (life), 708(1) (accident & sickness); Fair Practices Regulation, Alta Reg 128/2001, s. 5.3; The Insurance Act,
SS 2015, ¢ I-9.11, s. 8-5, Limitations Act, The, SS 2004, c L-16.1, s. 5; Insurance Act, The, CCSM c 140, s. 152,
153, 154 and 184 (life), s. 207, 209 and 230.3 (accident & sickness); Insurance Act, RSO 1990, ¢ 1.8, s. 175,
176 and 177 (life), s. 294, 296 and 298 (accident & sickness); Insurance Act, RSNB 1973, ¢ I-12, s. 194(12)
(accident & sickness); Limitation of Actions Act, SNB 2009, ¢ L-8.5, s. 5; Insurance Act, RSNS 1989, c 231,
s. 103(12) (accident & sickness), s. 209 (life); Insurance Act, RSPEI 1988, c |-4, s. 14, s. 155 (life), s. 183(12)
(accident & sickness); Accident and Sickness Insurance Act, RSNL 1990, c A-2, s. 12(12); Limitations Act, SNL
1995, ¢ L-16.1, s. 5; Insurance Act, RSY 2002, ¢ 119, s. 112 (life), 184(12) (accident & sickness); Insurance
Act, RSNWT 1988, c I-4, s. 105 (life), 177(12) (accident & sickness); Insurance Act, RSNWT (Nu) 1988, c I-4,
s. 105 (life), 177(12) (accident & sickness). See: Deveau (Estate of) v. Blue Cross Life Insurance Company of
Canada, 1996 CanLll 3700 (PE SCTD); Smith v. Clarica Life Insurance Co., 2002 MBQB 308, Dicaro Estate v.
Manufacturers Life Insurance Compagny, 2011 ONSC 4196; Kissoondial v. Prudential Insurance Co. of America,
1987 Can LIl 4121 CON CA.

184. David Norwood and John P. Weir. Norwood on Life Insurance in Canada, 3 Ed., Toronto, Carswell,
2002. p. 435 to 441.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/bc/laws/regu/bc-reg-403-2012/latest/bc-reg-403-2012.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-128-2001/latest/alta-reg-128-2001.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/sk/laws/stat/ss-2004-c-l-16.1/latest/ss-2004-c-l-16.1.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/nb/laws/stat/snb-2009-c-l-8.5/latest/snb-2009-c-l-8.5.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/nl/laws/stat/snl-1995-c-l-16.1/latest/snl-1995-c-l-16.1.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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and the insurer is entitled not to pay any benefits to Amit as such payments
would be contrary to public order. ‘

3.7 Accident and sickness claims

There are different benefits payable under accident and sickness policies. The claims could be for
accidental injury or dismemberment or for accidental death, disability, or critical illness.

Generally, for certain accidental injuries, it can be difficult to gather the information to submit
a claim if the insured person is too injured to fill out the claim form. To help protect the insured
person in this type of situation, there are provisions in provincial and territorial insurance law that
give relief for imperfect compliance with the claims process.

3.7.1 Accident death and dismemberment claims

Under an accidental death and dismemberment coverage, a policyholder can name a beneficiary.®®
For accidental injury that causes loss, for example, of use of limbs, the payment usually goes to the
policyholder who is usually also the insured person. For loss of life due to accident, the payment
usually goes to a named beneficiary or, if none, to the policyholder or their estate.

3.7.1.1 Documents required

Similar to life insurance, the insurer will provide the insured with the necessary forms required
to support a claim. Detailed medical evidence from a physician may be necessary to substantiate
a claim.

3.7.2 Disability claims

The inability to work, to work full-time or to continue in the same job may be caused by an accident
or illness. It is also commonly caused by mental or psychological conditions, such as depression
or anxiety. Short or long-term individual or group disability insurance can help protect against the
risk of being unable to work.

The claimant must satisfy the insurer that they meet the definition of disability set out in the policy.
The disability may be caused by accident or iliness.

185. Insurance Act, RSBC 2012, c 1, s. 92 and 117; Insurance Act, RSA 2000, c I-3, s. 695 and 724; The Insurance
Act, SS 2015, ¢ 1-9.11, s. 8-155 and 8-178; Insurance Act, The, CCSM c 140, s. 203 and 224, Insurance Act,
RSO 1990, c 1.8, s. 290 and 313; Insurance Act, RSNB 1973, c I-12, s. 186 and 207; Insurance Act, RSNS 1989,
c 231, s. 64 and 87; Insurance Act, RSPEI 1988, c I-4, s. 174 and 196; Accident and Sickness Insurance Act,
RSNL 1990, c A-2, s. 2 and 25; Insurance Act, RSY 2002, ¢ 119, s. 174 and 197; Insurance Act, RSNWT 1988,
c |-4, s. 167 and 190; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 167 and 190.


https://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-a-2/latest/rsnl-1990-c-a-2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
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Disability insurance is not unemployment insurance. Being unable to find a job is not a relevant
factor under a disability insurance policy.'8®

3.7.2.1 Documents required

From a legal standpoint, a claimant must provide evidence to the insurer that a claim is valid. The
production of such evidence obligates the insurer to pay the claim.

The definitions of “disabled” vary considerably among different policies. Therefore, the documentation
required to support a claim will need to match the benefit requirements stated in the insurance policy.

The insurer will tell the claimant what it needs to assess a claim. Usually, the claimant must
complete a statement and have their doctor provide an attending physician’s statement (APS). The
doctor will be asked to state when the person’s condition started. This is important because this
insurance has a waiting (or elimination) period. The insurer may use the date given by the doctor
to determine when the waiting period began.

The person who may receive the disability payments can vary depending on who owns the policy
and who has been named as beneficiary. Payments are made to the insured, which may be the life
insured or another party, such as their employer. As noted, payment of a benefit will require proving
the existence of a “disability” as defined in the insurance policy. The sequence is as follows:

* A period of total disability may be required before partial disability benefits are available;
* |n this situation, the waiting period must elapse before benefits are payable;

* Proof the insured person is no longer able to perform the duties or activities of their occupation
is required;

= Periodic assessment of whether the claimant is still disabled; and

* Assessment that a claimant has recovered or not, and whether they remain permanently, totally or
partially disabled (if that situation is covered).

Financial evidence may be required to support a claim for lost income and lost income potential
due to a disability.

3.7.2.2 Medical and other examinations

Claims are based on medical evidence, from a family doctor or a specialist if required. There may
also be additional medical evidence requested by the insurer, as they seek to better understand
and verify the nature and extent of an individual’'s disability. Since claimants are expected to
reasonably assist in their rehabilitation, the insurer may give them the opportunity to consult other
specialists, which it will pay for.

186. Blanchard v. Canadian Indemnity Co., [1990] I.L.R. 1-2591 (P.E.I. C.A.); Green v. Mutual of Omaha Insurance
Co., (1983) 61 N.S.R. (2d) 352 (N.S. T.D.); McCulloch v. Calgary (City), (1985) 62 A.R. 209 (Alta. Q.B.).
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Critical illness insurance provides a lump-sum payment should the insured become seriously ill.

A claim is made if a licenced physician specializing in the determined iliness diagnoses the insured
with that iliness or disease and it is covered by the insurance policy.

Generally, a lump-sum benefit payment will be made to the insured 30 days after the claim has
been approved.

Once the claim is paid, the critical illness insurance policy ceases.

If the insured dies for a reason not covered by the critical iliness policy, the premiums paid may be
refunded to the named beneficiary.

3.8 Segregated funds and annuities

When the life insured under an annuity contract dies, the beneficiary or the estate is usually
entitled to a death benefit. However, it is not the case when the annuity contract was an immediate
life annuity contract that has begun to pay benefits to the annuity grantee that had no guarantee
period, or with a guarantee period that has passed.

Where a death benefit is owed by the insurer to the beneficiary or to the estate, our comments
regarding the proof of claim under Section 3.1.4 apply.

As discussed in Chapter 2, immediate or payout annuities may be purchased with a guarantee
period. This means that if the person whose life is insured dies before the insurer has made a
stipulated number of payments, the insurer remains obligated to continue payments. This is
the guarantee. The annuity grantee (if not the same person as the annuitant) may receive the
remaining payments, or in some cases, they may agree with the insurer to terminate the contract
early and accept a commuted amount in the settlement of the policy.

Now, amounts accrued in an annuity contract (segregated funds or GIlAs) for pension purposes
are generally referred to as “locked-in”, as applicable legislation imposes important restrictions on
the transfer of such amounts. Amounts accumulated in a pension plan may only be transferred in
accordance with applicable legislation to the following:

* ALIRA;

* Another pension plan;

* For the purchase of an immediate life annuity or a deferred life annuity;
= ALIF.
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3.8.1 Death before retirement

When a person receives a pension under a pension plan and his or her spouse is also eligible
under the same plan, if the person dies, the benefits will become payable to the spouse, even if
the spouse was not the designated beneficiary.’®” The spouse may be able to roll it into his own
locked-in plan. If there were no eligible spouse, the pension benefit will become payable to the
named beneficiary. If there is no named beneficiary, the pension amount will be payable to the
estate of the pensioner.'®

3.8.2 Death after retirement

If the pensioner had an eligible spouse, the spouse may be entitled to a survivor’s death benefit,
usually a reduced amount of the pension that was paid to the pensioner.’®® If there is no eligible
spouse, a commuted lump-sum representing the remaining payments in any applicable guarantee
(if any) period will be payable to the named beneficiary. If there is no named beneficiary, it would
be paid to the estate of the pensioner.

187. Pension Benefits Standards Act, 1985, RSC 1985, ¢ 32 (2" Supp), s.2(1) “survivor” and 23; Pension Benefits
Division Act, SC 1992, c 46, Sch Il; Pension Benefits Standards Act, RSBC 1996, ¢ 352, s.1(1) “spouse” and
34; Employment Pension Plans Act, SA 2012, c E-8.1, s.1(3) and 89; Pension Benefits Act, 1992, SS 1992,
¢ P-6.001, s.2(1)ff) and 33; Pension Benefits Act, The, CCSM ¢ P32, s.1(1) “common-law partner”, 21(26);
Pension Benefits Act, RSO 1990, c P.8, s.1(1) “spouse” and 48; Pension Benefits Act, SNB 1987, c P-5.1, s.1
“‘common-law partner” and “spouse”, 1(2) and 43.1; Pension Benefits Act, RSNS 1989, ¢ 340, s.2ga) and aj) and
56; Pension Benefits Act, 1997, SNL 1996, ¢ P-4.01, s.2(c.1) and ff) and 41.

188. Pension Benefits Standards Act, 1985, RSC 1985, ¢ 32 (2™ Supp), s. 16.2(2) and 23(1.1); Pension Benefits
Standards Act, RSBC 1996, c 352, s. 34(1)(2); Employment Pension Plans Act, SA 2012, ¢ E-8.1, s. 57(6), 89(1)(4)
and 90(7); Pension Benefits Act, 1992, SS 1992, ¢ P-6.001, s. 33(5); Pension Benefits Act, The, CCSM ¢ P32, s.
21(26); Pension Benefits Act, RSO 1990, c P.8, s. 48(6)(7)(8.1); Pension Benefits Act, SNB 1987, c P-5.1, s. 43.1;
Pension Benefits Act, RSNS 1989, ¢ 340, s. 56(4); Pension Benefits Act, 1997, SNL 1996, ¢ P-4.01, s. 41.

189. Determined in accordance with the Pension plan documentation. See also: Pension Benefits Standards Act,
1985, RSC 1985, ¢ 32 (2" Supp), s.2(1) “survivor” and 22; Pension Benefits Division Act, SC 1992, ¢ 46, Sch
II; Pension Benefits Standards Act, RSBC 1996, ¢ 352, s.1(1) “spouse” and 35); Employment Pension Plans
Act, SA 2012, c E-8.1, 5.1(3) and 90; Pension Benefits Act, 1992, SS 1992, c P-6.001, s.2(1)ff) and 34; Pension
Benefits Act, The, CCSM ¢ P32, s.1(1) “common-law partner” and 23(2); Pension Benefits Act, RSO 1990,
c P.8, s.1(1) “spouse” and 44 and 48; Pension Benefits Act, SNB 1987, ¢ P-5.1 (s.1 “common-law partner” and
“spouse”, 1(2) and 41(3); Pension Benefits Act, RSNS 1989, ¢ 340, s.2ga) and aj) and 52; Pension Benefits Act,
1997, SNL 1996, c P-4.01, s.2(c.1) and ff) and 45.
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https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-352/latest/rsbc-1996-c-352.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=4077aac25cec27f155dc0912744baeff2336eb0b791323996c77d2d77d4e30f9
http://www.canlii.org/en/ab/laws/stat/sa-2012-c-e-8.1/latest/sa-2012-c-e-8.1.html
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/sk/laws/stat/ss-1992-c-p-6.001/latest/ss-1992-c-p-6.001.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=b4f3cf06618c7b429e9b40acc1dcf66a2665ac93ae69ff7284937afb878f5799
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/mb/laws/stat/ccsm-c-p32/latest/ccsm-c-p32.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=9cc5428e99c0c96e27ad79761138b5d4a5159c5cecfb655dc9c39f7b4371c9ef
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/on/laws/stat/rso-1990-c-p8/latest/rso-1990-c-p8.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=47ec3d77d675385c37719b4653e219c2a49af79976265366cc0c97ba69f56055
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nb/laws/stat/snb-1987-c-p-5.1/latest/snb-1987-c-p-5.1.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=b0b18b3f6d8607adfe6ee738fce5226c6bba94c01da44bfd1510b1d6ef644f90
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-340/latest/rsns-1989-c-340.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=dce026749da9fdec47a1a019a82b1a26c9f18d7987d84a5e7936b94e3ae24f6e
https://urldefense.proofpoint.com/v1/url?u=http://www.canlii.org/en/nl/laws/stat/snl-1996-c-p-4.01/latest/snl-1996-c-p-4.01.html&k=3xaHuy1tGjC39NADbefoGQ%3D%3D%0A&r=RE%2FWhaf64L7NVjRbwVAbyCR32Pu%2BSoI%2BoTIPHdz3eDM%3D%0A&m=Ep1uVdwq2Av%2BsH90A8KkuhBFwCCpUN%2BB%2F9%2FyEor0gmc%3D%0A&s=6adc8c872961ddc49842465f6f22d47e37723aa77a3b56dbdb18c0f725d41127
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Competency component
* Integrate into practice the rules governing the activities of life insurance agents.

Competency sub-components
* Explain the role of the organizations that protect clients;
* |Integrate into practice the obligations and responsibilities of life insurance agents.
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4
RULES AND PRINCIPLES GOVERNING
THE ACTIVITIES OF LIFE INSURANCE AGENTS
AND ACCIDENT & SICKNESS INSURANCE AGENTS

Ethics and abiding with the rules of professional practice are fundamental to licenced insurance
agents. A common objective of insurance regulators is to provide regulatory services that
protect the public interest and enhance public confidence in the sectors they regulate. High
ethical standards are critical to maintaining the public’s trust in the insurance industry and in the
profession of insurance agent.

Trust and ethical behaviour are viewed by clients as important characteristics in their relationship
with a life insurance agent. Demonstrating ethical behaviour and providing practical advice help
build a trusting agent-client relationship. Ethical conduct includes the following:

* Dealing with conflicts of interest;
* (Client needs analysis;

* Selling ethically;

* Meeting fiduciary obligations;

* Complying with statutes, regulations and codes of conduct.

Sanctions for non-compliance with the principles and rules that apply to licenced insurance agents
can include important monetary penalties and the revocation of the agent’s licence.

The following Sections define important concepts which must be understood and applied by all
insurance agents:

* Role of the organizations that protect clients;
* Main responsibilities of a life insurance agent;

* Licencing process and regulations.

The examples provided in the Sections below demonstrate factual situations which illustrate
the concepts and allow future licenced agents to familiarize themselves with the high standards
expressed as principles and rules which are expected when carrying out their business.
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4.1 Role of the organizations that protect clients

This Section identifies the primary regulatory authorities overseeing life insurance agents, and
other relevant client protection organizations. It also outlines the regulatory framework regarding
the conduct of life insurance agents (and of accident and sickness insurance agents) in Canada,
which now increasingly focuses on proactive rather than reactive supervision.

4.1.1 Provincial and territorial regulatory authorities

The federal, provincial and territorial governments legislate and enact regulations for insurance
companies. However, federal supervision under the Insurance Companies Act, as well as by
the Office of the Superintendent of Financial Institutions (OSFl), is primarily “to determine the
financial soundness” of the federally incorporated life insurance companies, while the provinces
and territories are responsible not only “to determine the financial soundness” of the provincially
or territorially incorporated life insurance companies (as the case may be), but also for licencing
insurance agents and regulating “the licencing of insurers operating within their jurisdictions as
well as the marketing of insurance products.”'°

The provinces and territories are also responsible for regulating market conduct. According to the
Canadian Council of Insurance Regulators (CCIR):

Market conduct encompasses any product or service relationship
between the insurance industry, insurers, agents and individuals
alike, and the public. It is influenced by many factors including:
laws, established best practices, codes of conduct, and client
expectations.™"

One priority is risk-based regulation which directs the regulators’ efforts toward issues which
could have negative impacts on clients. The CCIR affirms that “a risk-based approach could be
used to focus regulatory attention on insurers where indicators suggest there is a high risk of
non-compliance with the legislation rather than giving every insurer equal weight and examining
them all.”’®? In other words, breaches of compliance systematically generate an increased
supervision by regulators.

Regulatory authorities have a mandate to ensure fair, responsible and professional conduct by life
insurance agents. They fulfill their mandate by setting expectations and requirements for regulating
the conduct of life insurance agents toward clients, including:

* Promoting transparency to clients;

* Taking enforcement actions against breaches of conduct;

190. Government of Canada. Office of the Superintendent of Financial Institutions. [online]. Revised October 23,
2014. [Cited July 21, 2017]. See: http://www.osfi-bsif.gc.ca/eng/wt-ow/Pages/wwr-er.aspx

191. Canadian Council of Insurance Regulators (CCIR) Risk-Based Market Conduct Regulation Committee. An
Approach to Risk-Based Market Conduct Regulation. [online]. Revised October 2008. [Consulted July 21, 2017].
http://www.ccir-ccrra.org/en/init/romc/Approach_to RbMC_FinalDoc_Oct10.pdf

192. Ibid.


http://www.ccir-ccrra.org/en/init/rbmc/Approach_to_RbMC_FinalDoc_Oct10.pdf
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* Equipping clients with financial knowledge and skills (understanding financial concepts and
terminology);

* Giving clients access to independent complaint resolution avenues, such as the OmbudService
for Life and Health Insurance.

4.1.2 Provincial and territorial insurance regulators

There are ten provincial and three territorial regulators responsible for the regulation of agents and
agencies.?

As mentioned previously, OSFI is not responsible for the licencing, regulating and supervision of
an insurance agent’s practice.

4.1.2.1 British Columbia

In British Columbia, life insurance agents, accident & sickness insurance agents and corporate
agencies are licenced by the Insurance Council of British Columbia,’* while the Financial Institution
Commission of British Columbia'® issues business authorizations to insurance companies.

Life insurance agents and accident & sickness insurance agents are governed by the Financial
Institutions Act,'®® the Rules of the Insurance Council of British Columbia™’ and the Code of
Conduct of the Insurance Council of British Columbia.'® There is no specific Chapter regarding
agents in the Insurance Act."®® However, The Financial Institutions Act contains certain relevant
provisions relating to insurance agents.?®

193. For individual links to the regulatory authorities websites, consult http://www.cisro-ocra.com/

194. For more information, consult: http://www.insurancecouncilofbc.com/PublicWeb/Home.html

195. For more information, consult: http://www.fic.gov.bc.ca/

196. Financial Institutions Act, RSBC 1996, ¢ 141, ss. 74.1 to 80.3 and 168 to 180, the relevant regulations taken
under this Act are the following: Prescribed Classes of Insurance for Insurance Licences Regulation, BC Reg.
574/2004; Insurance Licensing Exemptions Regulation, BC Reg. 328/90; Classes of Insurance Regulation,

BC Reg. 204/2011; Marketing of Financial Products Regulation, BC Reg. 573/2004; Insurance Contracts (Life
Insurance Replacement) Regulation, BC Reg. 327/90; Insurance Regulation, BC Reg. 403/2012; Administrative
Penalties Regulation, BC Reg 22/2013.

197. For more information, consult: https://www.insurancecouncilofbc.com/PublicWeb/RedirectFormLink.
aspx?FormNumber=80

198. For more information, consult: https://www.insurancecouncilofbc.com/Downloads/General/Code%200f%20
Conduct3.pdf

199. Insurance Act, RSBC 2012, ¢ 1. There is one relevant regulation under the Insurance Act (Insurance Regulation,
BC Reg 403/2012), which contains some definitions and provisions on the rights of policyholders when an
irrevocable beneficiary designation is made.

200. Financial Institutions Act, RSBC 1996, ¢ 141, ss. 79 (rebate of premiums), 94 (coercive tied selling),168 to 180
(insurance agents and adjusters), 252 (offences), 253 (penalties) and 253.1 (administrative penalties).


http://www.cisro-ocra.com/
http://www.insurancecouncilofbc.com/PublicWeb/Home.html
http://www.fic.gov.bc.ca/
http://www.canlii.org/en/bc/laws/regu/bc-reg-328-90/latest/bc-reg-328-90.html
http://www.canlii.org/en/bc/laws/regu/bc-reg-204-2011/latest/bc-reg-204-2011.html
http://www.canlii.org/en/bc/laws/regu/bc-reg-573-2004/latest/bc-reg-573-2004.html
http://www.canlii.org/en/bc/laws/regu/bc-reg-327-90/latest/bc-reg-327-90.html
http://www.canlii.org/en/bc/laws/regu/bc-reg-327-90/latest/bc-reg-327-90.html
http://www.canlii.org/en/bc/laws/regu/bc-reg-403-2012/latest/bc-reg-403-2012.html
https://www.canlii.org/en/bc/laws/regu/bc-reg-22-2013/latest/bc-reg-22-2013.html
https://www.canlii.org/en/bc/laws/regu/bc-reg-22-2013/latest/bc-reg-22-2013.html
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.insurancecouncilofbc.com_PublicWeb_RedirectFormLink.aspx-3FFormNumber-3D80&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=-vuvzqecHRiV3JRzNsxqcpLeTyy1wBcxltaRb5_Uwhs&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.insurancecouncilofbc.com_PublicWeb_RedirectFormLink.aspx-3FFormNumber-3D80&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=-vuvzqecHRiV3JRzNsxqcpLeTyy1wBcxltaRb5_Uwhs&e=
https://www.insurancecouncilofbc.com/Downloads/General/Code of Conduct3.pdf
https://www.insurancecouncilofbc.com/Downloads/General/Code of Conduct3.pdf
http://www.canlii.org/en/bc/laws/stat/rsbc-2012-c-1/latest/rsbc-2012-c-1.html
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4.1.2.2 Alberta

In Alberta, life insurance agents, accident & sickness insurance agents and corporate agencies
are licenced by the Alberta Insurance Council (part of the Alberta Treasury Board and Finance,
Financial Sector, Regulation and Policy),°' while the Office of the Superintendent of Insurance of
Alberta?®? licences the insurance companies.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Act?® and the Life Insurance Council Code of Conduct.?%

4.1.2.3 Saskatchewan

In Saskatchewan, life insurance agents, accident & sickness insurance agents and corporate
agencies are licenced by the Life Insurance Council of Saskatchewan,?* while the Financial and
Consumer Affairs Authority of Saskatchewan (Insurance and Real Estate Division)?® licences the
insurance companies.

Life insurance agents and accident & sickness insurance agents are governed by The
Saskatchewan Insurance Act?’, the Life Insurance Council Guidance Notes?*® and the Life
Insurance Council Bylaws.?*® Please note that on January 1st, 2020, The Saskatchewan Insurance

201. For more information, consult: http://www.abcouncil.ab.ca/

202. For more information, consult: http://www.finance.alberta.ca/business/insurance/

203. Insurance Act, RSA 2000, c I-3, ss. 451 to 511.2. The relevant regulations under this Act are the following:
Certificate Expiry, Penalties and Fees Regulation, Alta. Reg. 125/2001; Classes of Insurance Regulation, Alta.
Reg. 144/2011; Enforcement and Administration Regulation, Alta Reg 129/2001; Fair Practices Regulation,
Alta. Reg. 128/2001; Insurance Agents and Adjusters Regulation, Alta. Reg. 122/2001; Insurance Councils
Regulation, Alta Reg 126/2001; Miscellaneous Provisions Regulation, Alta Reg 120/2001; Replacement of Life
Insurance Contracts Regulation, Alta. Reg. 127/2001.

204. For more information, consult: http://www.abcouncil.ab.ca/wp-content/uploads/2010-LIFE-CODE-BM.pdf
See also the Life Insurance Council Bylaws:
https://www.skcouncil.sk.ca/download%20files/LICS%20Bylaws%20-%20current.pdf and the Life Insurance
Replacement Declaration at https://www.skcouncil.sk.ca/lifdislosure.htm

205. For more information, consult: https://www.skcouncil.sk.ca/

206. For more information, consult: http://fcaa.gov.sk.ca/regulated-businesses-persons/businesses/insurance-
companies

207. The Insurance Act, SS 2015, ¢ I-9.11, ss 5-1 to 5-41. The relevant regulations under this Act are the following:
Insurance Regulations, The, RRS ¢ 1-9.11 Reg 1, ss. 5-1 to 5-24 (insurance intermediaries), 7.0.1 to 7-7
(market conduct) and 8-11 to 8-23 (life and accident & sickness insurance), Saskatchewan Insurance Councils
Regulations, The, RRS ¢ S-26 Reg 2; Saskatchewan Insurance Regulations, 2003, RRS ¢ S-26 Reg 8.

208. Insurance Councils of Saskatchewan. Guidance Note #1 — Individual variable insurance contracts (IVICS).
[online]. Revised December 11, 2007. [Consulted July 21, 2017]. https://www.skcouncil.sk.ca/download%20
files/Guidance%20Note%201VIC%20(Dec%2011%202007).pdf Insurance Councils of Saskatchewan. Guidance
Note #2 — Entering into a business transaction with a client. [online]. Revised May 13, 2011. [Consulted July 21,
2017]. https://lwww.skcouncil.sk.ca/download%20files/LIC%20Guidance%20Note%202%20-%20Entering%20
into%20a%20business%20transaction%20with%20a%20client.pdf

209. The Life Insurance Council Bylaws include 10 bylaws (including Bylaw 8 (Misconduct), Bylaw 9 (Incompetence)
and Bylaw 10 (Discipline Process), and some relevant Schedules and Appendix, such as the Supervision
Certificates Appendix and the Replacement (LIRD) Appendix.


http://www.abcouncil.ab.ca/
http://www.finance.alberta.ca/business/insurance/
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
http://www.canlii.org/en/ab/laws/regu/alta-reg-125-2001/latest/alta-reg-125-2001.html
http://www.canlii.org/en/ab/laws/regu/alta-reg-144-2011/latest/alta-reg-144-2011.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-129-2001/latest/alta-reg-129-2001.html
http://www.canlii.org/en/ab/laws/regu/alta-reg-128-2001/latest/alta-reg-128-2001.html
http://www.canlii.org/en/ab/laws/regu/alta-reg-122-2001/latest/alta-reg-122-2001.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-126-2001/latest/alta-reg-126-2001.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-126-2001/latest/alta-reg-126-2001.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-120-2001/latest/alta-reg-120-2001.html
http://www.canlii.org/en/ab/laws/regu/alta-reg-127-2001/latest/alta-reg-127-2001.html
http://www.canlii.org/en/ab/laws/regu/alta-reg-127-2001/latest/alta-reg-127-2001.html
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.abcouncil.ab.ca_wp-2Dcontent_uploads_2010-2DLIFE-2DCODE-2DBM.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=Wz3f6TS_83pFeahhwf2Toc6iRhqyV3u_hvT5qnAProE&e=
https://www.skcouncil.sk.ca/download files/LICS Bylaws - current.pdf
https://www.skcouncil.sk.ca/
http://fcaa.gov.sk.ca/regulated-businesses-persons/businesses/insurance-companies
http://fcaa.gov.sk.ca/regulated-businesses-persons/businesses/insurance-companies
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/regu/rrs-c-i-9.11-reg-1/latest/rrs-c-i-9.11-reg-1.html
https://www.canlii.org/en/sk/laws/regu/rrs-c-s-26-reg-2/latest/rrs-c-s-26-reg-2.html
https://www.canlii.org/en/sk/laws/regu/rrs-c-s-26-reg-2/latest/rrs-c-s-26-reg-2.html
https://www.canlii.org/en/sk/laws/regu/rrs-c-s-26-reg-8/latest/rrs-c-s-26-reg-8.html
https://www.skcouncil.sk.ca/download files/LIC Guidance Note 2 - Entering into a business transaction with a client.pdf
https://www.skcouncil.sk.ca/download files/LIC Guidance Note 2 - Entering into a business transaction with a client.pdf
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Act should be replaced by The Insurance Act.?'® You will find a Schedule 3 that you may use as
a Table of concordance between the relevant sections of The Saskatchewan Insurance Act and
The Insurance Act.

In Saskatchewan, in order to be allowed to distribute segregated funds, a life insurance agent
must have completed a course recognized by the Life Insurance Council of Saskatchewan. If a life
insurance agent is not allowed to sell segregated funds, a restriction will appear on his licence.?"!

4.1.2.4 Manitoba

In Manitoba, life insurance agents and accident & sickness insurance agents are licenced by
the Insurance Council of Manitoba,?'? while the Manitoba Financial Services Agency (Financial
Institutions Regulation Branch (FIRB))?'? licences the insurance companies. There is no licence for
corporate agencies.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Act®'* the Insurance Agents and Adjusters Regulation 389/87, the Life Insurance Agents and
Accident and Sickness Insurance Agents Licencing Rules and by the Life Insurance and Accident
and Sickness Agent’s Code of Conduct.?’®

4.1.2.5 Ontario

In Ontario, life insurance agents, accident & sickness insurance agents and corporate agencies
are licenced by the Financial Services Regulatory Authority of Ontario (FSRA) (in replacement
of the Financial Services Commission of Ontario (FSCQ)),?'® which also regulates insurers. That
replacement occurred on June 8, 2019.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Act?’” and by the Agents regulation,?'® the Replacement of Life Insurance Contracts regulation,*'°

210. See: https://fcaa.gov.sk.ca/regulated-businesses-persons/businesses/insurance-companies/regulations-for-
licensed-insurers. The coming in force of some sections of The Insurance Act should be delayed.

211. For more information, consult: https://www.skcouncil.sk.ca/RIA%20Info.htm

212. For more information, consult: http://www.icm.mb.ca/
See also the Conflict of Interest Guidelines for Additional Occupations at
http://www.icm.mb.ca/licensing-info33/44-licensing-info/general9/104-conflict-of-interest-guidelines-for-
additional-occupations

213. For more information, consult: http://www.gov.mb.ca/firb/insurance.html

214. The Insurance Act, CCSM c 140 (see Part XV of the Act which is entitled “Agents, Brokers and Adjusters.” See also
the Insurance Agents and Adjusters Regulation, Man. Reg. 389/87 R. Other relevant regulations are: Classes of
Insurance Regulation, Man Reg 221/2014; Insurance (General Matters) Regulation, Man Reg 220/2014; Insurance
Agents and Adjusters Fees Regulation, Man Reg 73/93; Insurance Councils Regulation, Man Reg 227/91.

215. For more information, consult: http://www.icm.mb.ca/files/Licensing%20Info/LifeA&SCodeofConduct.pdf

216. For more information, consult: https://www.fsco.gov.on.ca/en/Pages/default.aspx

217. Insurance Act, RSO 1990, c 1.8, ss. 393 to 407.1.

218. O. Reg. 347/04.

219. RRO 1990, Reg. 674.


https://urldefense.proofpoint.com/v2/url?u=https-3A__www.skcouncil.sk.ca_RIA-2520Info.htm&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=NGnn0ec1euvQCk8G6dN_1I5ZcWkRbIcoNR4vqPOURAI&e=
http://www.icm.mb.ca/
http://www.gov.mb.ca/firb/insurance.html
http://www.canlii.org/en/mb/laws/regu/man-reg-389-87-r/latest/man-reg-389-87-r.html
http://www.icm.mb.ca/files/Licensing Info/LifeA&SCodeofConduct.pdf
https://www.fsco.gov.on.ca/en/Pages/default.aspx
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the Unfair or Deceptive Acts or Practices regulation,?® the Variable Insurance Contracts
regulation??', the Administrative Penalties regulation??2, and the Code of Ethics for Life Insurance
Agents in Ontario (which does not have legal effects, unlike the Code of Conducts in British
Columbia, Alberta and Manitoba).??

Other regulations have come into force on July 1, 2016.2%

4.1.2.6 Québec

In Québec, life insurance agents, accident & sickness insurance agents, insurance brokers and
independent agencies are licenced by the Autorité des marchés financiers (AMF),?% which also
regulates insurers.

However, the discipline of life insurance agents and, accident & sickness insurance agents is the
responsibility of the Chambre de la sécurité financiére (CSF), while the AMF is responsible for the
supervision and discipline of corporate agencies (firms and independent partnerships).??

Life insurance agents and accident & sickness insurance agents are governed by An Act respecting
the distribution of financial products and services,?*” by the Regulation respecting firms, independent
representatives and independent partnerships,?® the Code of ethics of the Chambre de la sécurité
financiere,?® the Regulation respecting the issuance and renewal of representatives’ certificates,?*
the Regulation respecting the pursuit of activities as a representative,?' the Regulation of the
Chambre de la sécurité financiere respecting compulsory professional development,?? the
Regulation respecting the registration of firms, representatives and independent partnerships,?
the Regulation respecting information to be provided to consumers?* and the Regulation respecting
the keeping and preservation of books and registers.?*

220. O. Reg. 7/00.

221. O. Reg. 132/97.

222. Administrative Penalties, O Reg 408/12.

223. For more information, consult: https://www.fsco.gov.on.ca/en/insurance/lifehealthbulletins/archives/pages/Ih-
03_95.aspx This code of ethics is not a legal document.

224. Accident and Sickness Insurance - Application of Part VII of the Act, O Reg 279/15; Accident and Sickness
Insurance - General, O Reg 281/15.

225. For more information, consult: https://lautorite.qc.ca/en/professionals/

226. For more information, consult: http://www.chambresf.com/en/

227. RSQ, c D-9.2.

228. An Act Respecting the Distribution of Financial Products and Services, CQLR, ¢ D-9.2, r. 2.

229. Ibid., r. 3.

230. Ibid., r. 7.

231. Ibid., r. 10.

232. Ibid.,r. 13.1.

233. Ibid., r. 15.

234. Ibid., r. 18.

235. Ibid., r. 19.


https://www.canlii.org/en/on/laws/regu/o-reg-408-12/latest/o-reg-408-12.html
https://www.fsco.gov.on.ca/en/insurance/lifehealthbulletins/archives/pages/lh-03_95.aspx
https://www.fsco.gov.on.ca/en/insurance/lifehealthbulletins/archives/pages/lh-03_95.aspx
https://www.canlii.org/en/on/laws/regu/o-reg-279-15/latest/o-reg-279-15.html
https://www.canlii.org/en/on/laws/regu/o-reg-281-15/latest/o-reg-281-15.html
https://www.canlii.org/en/on/laws/regu/o-reg-281-15/latest/o-reg-281-15.html
http://www.chambresf.com/en/
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4.1.2.7 New Brunswick

In New Brunswick, life insurance agents and accident & sickness insurance agents are licenced
by the Financial and Consumer Services Commission (FCNB),2%® which also licences insurance
companies. There is no licence for corporate agencies.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance Act.?*’

4.1.2.8 Nova Scotia

In Nova Scotia, life insurance agents, accident & sickness insurance agents and corporate
agencies are licenced by the Office of the Superintendent of Insurance (part of the Nova Scotia
Department of Finance and Treasury Board, Office of the Financial Institutions Division),%® which
also licences insurance companies.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Act.?®

4.1.2.9 Prince Edward Island

In Prince Edward Island, life insurance agents and accident & sickness insurance agents are
licenced by the Prince Edward Island Superintendent of Insurance (part of Justice and Public
Safety, Consumer, Corporate and Financial Services Division),?*° which also licences insurance
companies. There is no licence for corporate agencies. Non-resident corporate agencies are
required to register under the Extra-Provincial Corporations Registration Act.

Life insurance agents and accident & sickness insurance agents are governed by the
Insurance Act.?*!

4.1.2.10 Newfoundland and Labrador

In Newfoundland and Labrador, life insurance agents, accident & sickness insurance agents and
corporate agencies are licenced by the Superintendent of Insurance (part of Service NL, Financial
Services Regulation Division),?*2 which also licences insurance companies.

236. For more information, consult: http://www.fcnb.ca/industry-insurance.html

237. Insurance Act, RSNB 1973, ¢ I-12, s. 351 to 370; Life Insurance Agent Licensing Regulation, NB Reg 2003-36;
Agents and Brokers Regulation, NB Reg 1995-5; Classes of Insurance Regulation, NB Reg 2012-52.

238. For more information, consult: http://www.novascotia.ca/finance/en/home/insurance/default.aspx

239. Insurance Act, RSNS 1989, ¢ 231, ss. 36 to 52; Insurance Agents Licensing Regulations, NS Reg. 81/93.

240. For more information, consult: http://www.gov.pe.ca/jps/index.php3?number=1053687

241. Insurance Act, RSPEI 1988, c I-4, ss. 345 to 377; Insurance Agents Regulations, PEI Reg EC248/05; Prohibited
Underwriting Practices Regulations, PEI Reg. EC697/03.

242. For more information, consult: http://www.servicenl.gov.nl.ca/department/branches/divisions/fsr.html


http://www.fcnb.ca/industry-insurance.html
http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
http://www.novascotia.ca/finance/en/home/insurance/default.aspx
http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
http://www.canlii.org/en/ns/laws/regu/ns-reg-81-93/latest/ns-reg-81-93.html
http://www.gov.pe.ca/jps/index.php3?number=1053687
http://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
http://www.canlii.org/en/pe/laws/regu/pei-reg-ec248-05/latest/pei-reg-ec248-05.html
http://www.canlii.org/en/pe/laws/regu/pei-reg-ec697-03/latest/pei-reg-ec697-03.html
http://www.canlii.org/en/pe/laws/regu/pei-reg-ec697-03/latest/pei-reg-ec697-03.html
http://www.servicenl.gov.nl.ca/department/branches/divisions/fsr.html
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Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Adjusters, Agents and Brokers Act?®® The Insurance Companies Act**, the Insurance Contracts
Act?*s, the Life Insurance Act?*® and the Accident and Sickness Insurance Act?*” are equally relevant.

4.1.2.11 Yukon

In Yukon, life insurance agents and accident & sickness insurance agents are licenced by The
Office of the Superintendent of Insurance (Department of Community Services, Professional
Licences and Regulatory Affairs Branch),?*® which also licences insurance companies. There is no
licence for corporate agencies.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Act.?*

4.1.2.12 Northwest Territories

In the Northwest Territories, life insurance agents and accident & sickness insurance agents are
licenced by the Office of the Superintendent of Insurance (part of Finance), which also licences
insurance companies. There is no licence for corporate agencies.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Act. 2

4.1.2.13 Nunavut

Since April 1, 2013, the Government of Nunavut administers its powers under the Insurance Act
itself.25' This is done through the Office of the Superintendent of Insurance of Nunavut (part of
Finance).?%? Prior to that date, the Nunavut Insurance Act was administered by the Office of the
Superintendent of Insurance of the Northwest Territories. There is no licence for corporate agencies.

Life insurance agents and accident & sickness insurance agents are governed by the Insurance
Act.?

243. Insurance Adjusters, Agents and Brokers Act, RSNL 1990, c. I-9; Insurance Adjusters, Agents and Brokers
Regulations, CNLR 989/96.

244. Insurance Companies Act, RSNL 1990, c I-10.

245. Insurance Contracts Act, RSNL 1990, c I-12.

246. Life Insurance Act, RSNL 1990, c L-14.

247. Accident and Sickness Insurance Act, RSNL 1990, c A-2.

248. For more information, consult: http://www.community.gov.yk.ca/consumer/insuranceact.html

249. Insurance Act, RSY 2002, ¢ 119, ss. 233 to 253; Insurance Regulations, YCO 1977/235.

250. Insurance Act, RSNWT 1988, c I-4, ss. 212 to 238; Insurance Regulations, RRNWT 1990, c I-3.

251. For more information, consult: http://www.gov.nu.ca/sites/default/files/files/Finance/Insurance/Insurance %20
act%20as%200f%20Jan%2013%2C%202014.pdf

252. For more information, consult: http://www.gov.nu.ca/finance/information/insurance

253. Insurance Act, RSNWT 1988 (Nu.), c I-4, ss. 212 to 238; Insurance Regulations, RRNWT (Nu) 1990, c I-3


http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
http://www.canlii.org/en/nl/laws/regu/cnlr-989-96/latest/cnlr-989-96.html
http://www.canlii.org/en/nl/laws/regu/cnlr-989-96/latest/cnlr-989-96.html
http://www.community.gov.yk.ca/consumer/insuranceact.html
http://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
http://www.canlii.org/en/yk/laws/regu/yco-1977-235/latest/yco-1977-235.html
http://www.canlii.org/en/nt/laws/regu/rrnwt-1990-c-i-3/latest/rrnwt-1990-c-i-3.html
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.gov.nu.ca_sites_default_files_files_Finance_Insurance_Insurance-2520act-2520as-2520of-2520Jan-252013-252C-25202014.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=43ZpYStbmxF4U-dNsAodq-9svsIuoJxLpZC_2N9X8KE&e=
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.gov.nu.ca_sites_default_files_files_Finance_Insurance_Insurance-2520act-2520as-2520of-2520Jan-252013-252C-25202014.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=43ZpYStbmxF4U-dNsAodq-9svsIuoJxLpZC_2N9X8KE&e=
http://www.gov.nu.ca/finance/information/insurance
http://www.canlii.org/en/nu/laws/regu/rrnwt-nu-1990-c-i-3/latest/rrnwt-nu-1990-c-i-3.html
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4.1.3 Canadian Insurance Services Regulatory Organizations (CISRO)

The Canadian Insurance Services Regulatory Organizations (CISRO) defines itself as “an
inter-jurisdictional group of regulating authorities who are dedicated to developing consistent
standards of qualifications and practice for insurance intermediaries dealing in insurance of
persons and property”.?*

The principal responsibility of the members of CISRO is to administer the regulatory system,
applicable to insurance intermediaries, under their authority. Although CISRO members cannot
enact legislation, they are key advisors to their governments on regulatory issues related to
insurance intermediaries.

The CISRO website includes a link to disciplinary actions taken by insurance regulators. This
provides transparency to both the industry and clients.?*® The regulatory authorities also work
with other authorities and agencies through the Joint Forum of Financial Market Regulators, and
maintain constructive dialogue with client associations on issues confronting the life insurance
buying public.

In September 2018, CISRO, in collaboration with CCIR, has published a Guidance entitled
Conduct of Insurance Business and Fair Treatment of Customers, which applies to insurers as well
as well as insurance intermediaries (individual agents, brokers and representatives).

According to the Guidance, fair treatment of customers encompasses concepts such as ethical
behavior, acting in good faith and the prohibition of abusive practices. Ensuring fair treatment of
customers encompasses achieving outcomes such as:

* developing, marketing and selling products in a way that puts customers’ interests ahead of their
own;

* providing customers with accurate, clear, not misleading and sufficient information before, during
and after the point of sale, which will allow them to make informed decisions;

* minimizing the risk of sales which are not appropriate to the customers’ needs;
* ensuring that any advice given is relevant;
* dealing with customer claims, complaints and disputes in a fair and timely manner;

* protecting the privacy of customer information.

254. Canadian Insurance Services Regulatory Organizations. About CISRO. [online]. [Cited July 21, 2017]. http://
www.cisro-ocra.com/

255. For information on the disciplinary actions by insurance regulators, consult:
http://decisions.cisro-ocra.com/ins/en/nav.do


http://www.cisro-ocra.com/
http://www.cisro-ocra.com/
http://decisions.cisro-ocra.com/ins/en/nav.do
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4.1.4 Other authorities providing client protection

There are a number of other authorities that protect the client. Those most relevant to the activities
of a life insurance agent are discussed below in the following order:

* Office of the Privacy Commissioner of Canada;

* Financial Transactions and Reports Analysis Centre of Canada (FINTRAC);
* Assuris;

* OmbudService for Life and Health Insurance (OLHI);

* Canadian Council of Insurance Regulators (CCIR).

4.1.41 Office of the Privacy Commissioner of Canada

The mandate and mission of the Office of the Privacy Commissioner of Canada is to administer
enforcement of the federal Personal Information Protection and Electronic Documents Act
(PIPEDA), Canada’s private sector privacy legislation, and to “protect and promote the privacy
rights of individuals.”>%®

Life insurance agents operating in British Columbia, Alberta and Québec are subject to their
own provinces’ personal information protection act. Agents should recognize that they have a
responsibility to keep client information confidential and to secure that information.2%”

¥ EXAMPLE

Nancy, a licenced life insurance agent in Manitoba, kept her client files in an
unlocked cabinet in her office or on her computer, which had her password
taped to the keyboard. Her office was broken into, her files rifled and her
computer stolen. Nancy did not comply with PIPEDA. She should have made
sure the files were kept in a secure place. ‘

256. Office of the Privacy Commissioner of Canada. About the OPC [online]. Revised September 12, 2016
[Cited July 21, 2017].
https://www.priv.gc.ca/au-ans/mm_e.asp

257. Personal Information Protection and Electronic Documents Act (PIPEDA), which governs the information-
handling practices of private-sector organizations everywhere in Canada except British Columbia, Alberta and
Québec, and except in the health-care sector of Ontario, New Brunswick and Newfoundland and Labrador.
(Comparable laws apply to organizations conducting business wholly within those jurisdictions.) Even in those
provinces, PIPEDA continues to apply to the federally regulated private sector, such as telecommunications,
banking and transportation, as well as interprovincial and international transactions. For more information,
consult: https://www.priv.gc.ca/faqs/index_e.asp


https://www.priv.gc.ca/au-ans/mm_e.asp
https://www.priv.gc.ca/faqs/index_e.asp
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4.1.4.2 Financial Transactions and Reports Analysis Centre of Canada (FINTRAC)

The mandate of Canada’s Financial Transactions and Reports Analysis Centre (FINTRAC)?8 is
to help protect the integrity of the Canadian financial system by ensuring life insurance agents
and other entities comply with Canada’s Proceeds of Crime (Money Laundering) and Terrorist
Financing Act and related regulations. Life insurance agents have a responsibility for reporting
suspicious transactions and terrorist property.

The agent’s role under Canada’s Proceeds of Crime (Money Laundering) and Terrorist Financing
Act is to focus on the four following areas:

* Ascertaining each client’s identity and confirming the existence of entities;

* Third-party determination;

* Determination of the purpose;

* Determination of politically exposed persons and heads of international organizations

* Obligation to report suspicious transactions, terrorist property and large cash transactions.

Ascertaining each client’s identity

Under the Proceeds of Crime (Money Laundering) and Terrorist Financing Act,?® the Proceeds of
Crime (Money Laundering) Regulations®*® and FINTRAC’s Guidances,?’ the life insurance agent
is required to ascertain the identity of a client purchasing an immediate or deferred annuity, or a life
insurance policy that is not an exempt policy,?®? and toward which the client is able to pay $10,000
or more over the duration of the annuity or policy, regardless of the method of payment. Exempted
products consist of individual or group registered retirement income plans (RRSP, RRIF, LIRA, LIF,
DPSP, RPP and TFSA), exempt life insurance policies?®® and health or accident insurance policies
that do not provide a cash surrender value. The agent must keep a record of the information
collected under these laws in the client information record.

Even though the Proceeds of Crime (Money Laundering) and Terrorist Financing Act does
not require that a client’s identity be ascertained for some products, the insurer, which also has
obligations under the Act, may nonetheless require that the insurance agent ascertain the client’s
identity. In addition, ascertaining a client’s identity can serve to ensure that the client’'s age has
been correctly reported or that the insurer has complied with its obligations under the Foreign

258. For more information, consult: http://www.fintrac.gc.ca/intro-eng.asp

259. Proceeds of Crime (Money Laundering) and Terrorist Financing Act, SC 2000, c 17.

260. Proceeds of Crime (Money Laundering) and Terrorist Financing Regulations, SOR/2002-184.

261. For more information, consult: http://www.fintrac.gc.ca/guidance-directives/1-eng.asp and http://www.fintrac.
gc.calre-ed/li-eng.asp

262. Proceeds of Crime (Money Laundering) and Terrorist Financing Regulations, SOR/2002-184, ss. 62(2) and 19(1).

263. Income Tax Regulations, CRC, c 945, s. 306.


http://www.fintrac.gc.ca/intro-eng.asp
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Account Tax Compliance Act (FATCA), an American law that counters tax evasion among
American citizens and residents who hold accounts outside the United States.?*

This means that for non-registered plans, the agent is required to ascertain the client’s identity
in person based on an identification document bearing a unique identifier number issued by a
provincial, territorial or federal government. The agent must do this for each holder, owner and joint
holder. Under FINTRAC Guidance, there are three (3) ways to verify the identity of an individual:

1) Government-issued photo identification method where the document must be authentic,
valid and current;

The photo identification document must:

* indicate the individual's name;

* include a photo of the individual;

* include a unique identifying number; and

* match the name and appearance of the individual being identified.

Examples are: a Canadian passport, a Permanent resident card, a Secure Certificate of Indian
Status a provincial or territorial driver’s licence?®.

2) Credit file method where the information must be valid and current; or

To be deemed an acceptable method, the credit fle must be from a Canadian credit bureau
(Equifax Canada and TransUnion Canada), have been in existence for at least three (3) years and
match the name, address and date of birth that the individual provided.

3) Dual-process method where the information must be valid and current and from
different sources

It is also possible to verify the identity by using the dual-process method, which involves referring
to information from two (2) reliable sources.

To verify an individual's identity by using the dual-process, the agent must refer to any of the
two (2) following:

* information from a reliable source that includes the individual’s name and address;

264. On February 5, 2014, Canada and the United States signed an intergovernmental agreement under the
Convention Between Canada and the United States of America With Respect to Taxes on Income and on Capital
that enhances the exchange of tax information and incorporates FATCA provisions into Canada’s legislative
framework. For more information, consult: http://www.fin.gc.ca/treaties-conventions/notices/fatca-eng.asp

265 See: https://www.fintrac-canafe.gc.ca/guidance-directives/client-clientele/Guide11/11-eng (FINTRAC’s Guidance
entitled "Methods to verify the identity of an individual and confirm the existence of a corporation or an entity other
than a corporation”, October 2019, Annex 4).


https://www.fintrac-canafe.gc.ca/guidance-directives/glossary-glossaire/1-eng#authentic
https://www.fintrac-canafe.gc.ca/guidance-directives/client-clientele/Guide11/11-eng
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* information from a reliable source that includes the individual’s name and date of birth; or

* information that includes the individual’s name and confirms that they have a deposit account,
credit card or other loan account with a financial entity.

FINTRAC’s Guidance also indicates how to identify the identity of an individual when the agent is
not physically in presence of the individual he has to identify.

An insurance agent can use an individual’s provincial health card, but only if it is not prohibited by
provincial or territorial legislation. For example, you cannot use an individual’s provincial health
card from Ontario, Manitoba, Nova Scotia or Prince Edward Island, since health cards cannot be
used for this purpose in these provinces.

The insurance agent may not used a social insurance card to verify the identity of a client. In
addition, a social insurance number may not be used in a declaration made to FINTRAC. As such,
insurers refuse that insurance agents use a social insurance card to verify the identity of a client.2¢¢
Also consider that the social insurance number is already required by several insurance of persons
contracts to comply with the tax obligations related to such products.

Confirming the existence of the entity and identifying the beneficial owners

For individual or group insurance, the agent must also ascertain the client’s identity if the client is
a corporation or another type of entity. This type of client must provide acceptable proof of identity,
such as a certificate of corporate status and the names of the directors. The client must provide the
name, date of birth and information on the authorized signatories of the corporation, partnership,
not-for-profit organization or unincorporated entity, including estates and trusts.

For an entity other than an estate or trust, the client must provide the names of all individuals
who own a share of it along with the home address and professional details on individuals who
control 25% or more of the entity. If this individual is also an entity, the agent must obtain additional
information. Insurance forms normally list what information to request.

When the client is a legal person (company) or another form of entity, the insurance agent must
also confirm and retain the information on the ultimate beneficiaries of the entity, or, in other
words, the identity of the individuals who ultimately control the legal person or other form of entity
(beneficial ownership), which cannot be another legal person or entity. These obligations include:

* obtaining information that describes the ownership, control and structure of the entity, including
corporations and trusts; and

* if the entity is a corporation, obtaining the names of all the directors, as well as the names and
addresses of the beneficial owners;

266. The Privacy Commissioner (http://www.priv.gc.ca) has published useful information on the use of S.I.N.s. See:
https://www.priv.gc.ca/en/privacy-topics/identity-and-privacy/social-insurance-numbers/protecting-your-social-
insurance-number/
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* if the entity is a trust, obtaining the names and addresses of all trustees and known beneficiaries
and settlors of the trust;

* if the entity is other than a corporation or trust, obtaining the names and addresses of the
beneficial owners; and

* taking reasonable measures to confirm the accuracy of the information obtained, and keeping
records of the information obtained and the measures taken to confirm its accuracy.

If an entity is a not-for-profit organization, the life insurance agent must also determine if the entity
is a registered charity under the Income Tax Act or if it is an unregistered not-for-profit organization
that solicits charitable donations from the public.

Third-party determination

The agent must be absolutely certain that the individual named in the identification documents is
the same individual who is submitting the application. If the applicant is acting on behalf of a third
party (especially when there is a power of attorney or a nominee), then a third-party determination
must be made. A third party is an individual or entity who gives instructions regarding the policy.
If this is the case, the insurance agent must keep a third-party determination record on this other
individual, specifying:2¢’
(a) If the third party is an individual, the individual’'s name, address, date of birth and
nature of his principal business or occupation;

(b) If the third party is an entity, its name, address and nature of its principal business,
whereas if the third party is a corporation, its incorporation number and place of
incorporation; and

(c) The nature of the relationship between the third party and the client.

If the insurance agent is unable to determine whether the client is acting on behalf of a third party,
but has reasonable grounds to suspect that this is the case, the individual or entity must keep a
document that:

(a) Indicates whether, according to the client, the transaction is being conducted on behalf
of a third party; and

(b) Describes the reasonable grounds to suspect that the client is acting on behalf of
a third party.

Determination of politically exposed persons (PEP) and heads of international
organizations (HIO)

A life insurance agent must take reasonable measures to determine if a person is a foreign PEP,
a domestic PEP, a HIO, or the family member or close associate of one of these, if the person

267. Proceeds of Crime (Money Laundering) and Terrorist Financing Regulations, SOR/2002-184, ss. 10(2) and
52(1).
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makes a lump-sum payment of $100,000 or more towards an immediate or deferred annuity or life
insurance policy, on their own behalf or at the instruction of someone else. A life insurance agent
must also take reasonable measures to establish the source of funds for the lump-sum transaction
for these persons.

Reasonable measures include, but are not limited to, one or more of the following actions:
* asking the client;
* conducting an open source search; or

* consulting a source of commercially available information.

Determination of the purpose

As of February 1, 2014, the client must indicate the purpose of the product they are purchasing and to
what end it will be used.?®

Obligation to report suspicious transactions

All conducted or attempted suspicious transactions must be reported to FINTRAC as soon
as practicable after the agent has taken measures that enable him to establish that there are
reasonable grounds to suspect that the transaction or attempted transaction is related to the
commission of a money laundering offence or a terrorist activity financing offence. If an agent
suspects that a transaction (or group of transactions) constitute money laundering or be used to
finance terrorist activities, the agent must report the transaction (or group of transactions).

These are some suspicious transaction indicators that an agent is most likely to notice:

* The client refuses to provide the required identification documents, wishes to establish his or
her identity through means other than identification documents or excessively delays submitting
company documents;

* The clientis accompanied and monitored, is withdrawn or nervous, or explains himself or herself
in an unusual manner;

* The client demonstrates unusual curiosity about internal controls or unusual knowledge of
legislation on suspicious transaction reporting;

* The client deposits third-party cheques for high amounts;

* The client is more interested in the consequences of a product’s termination than its long-term
advantages;

* The transaction is unnecessarily complex for its purpose;

268. Financial Transactions and Reports Analysis Centre of Canada. Guideline 4 — Implementation of a compliance
regime. [online]. Revised June 2017. [Consulted July 21, 2017].
http://www.fintrac.gc.ca/guidance-directives/1-eng.asp



ISR RA Ethics and professional practice 110
C S C CHAPTER 4 — Rules and principles governing the activities of life insurance agents agents

and accident & sickness insurance agents

* The transaction does not seem to fit with the client’s apparent financial situation or usual activities;
and

* The client provides a P.O. Box in an area where P.O. Boxes are not typically used to receive
regular mail (Cities, metropolitan areas, etc.).

Non-compliance with this requirement can lead to serious criminal charges. Suspicious transaction
reports are confidential. The agent is protected against any legal action if he or she submits a
suspicious transaction report in good faith.°

Obligation to report terrorist property

When the life Insurance agent knows that property in Is possession or under his control is owned,
controlled by or on behalf of a terrorist or a terrorist group, the life Insurance agent must submit
a report without delay. The life Insurance agent must also submit a report to the Royal Canadian
Mounted Police (RCMP) and the Canadian Security Intelligence Service (CSIS).

Obligation to report large cash transaction

Requirements also apply to large cash transactions, such as a single deposit of $10,000 or more,
or two or more $10,000 deposits within a 24-hour period. Insurers, however, rarely accept cash
payments.

When a client purchasing a policy makes a deposit of $100,000 or more, in any payment form,
the agent must check whether the client is a politically exposed foreign person. The agent has
15 calendar days after the transaction to report this type of client. Generally, a politically exposed
foreign person is someone who has held a government or legal position in a foreign country, or is
the spouse or a close family member of this individual. Insurance forms contain information on this
subject.

4.1.4.3 Assuris

Assuris is a “not-for-profit organization that protects Canadian policyholders if their life insurance
company should fail.”?’® Life insurance agents must understand what would happen if an insurance
company became insolvent. The insured is automatically covered under Assuris because all
federally regulated insurers, and most provincially regulated companies, must be part of Assuris. If a
company were to fail, the insurer’s primary regulator would appoint a liquidator. It would first attempt
to transfer the policies to other insurance companies. If the liquidator had to reduce benefits, Assuris
protection would apply.

269. Financial Transactions and Reports Analysis Centre of Canada. Guideline 4 — Implementation of a compliance
regime. [online]. Revised June 2017. [Consulted July 21, 2017].
http://www.fintrac.gc.ca/guidance-directives/1-eng.asp

270. Assuris. Protecting your life insurance. [online]. Revised 2011. [Cited July 21, 2017].
http://www.assuris.ca/Client/Assuris/Assuris_LP4W_LND_WebStation.nsf/welcome_en.html?ReadForm
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The levels of protection, summarized here in Table 4.1, should address any client concerns.

TABLE 4.1
Assuris’ protection
BENEFITS ASSURIS PROTECTION ADDITIONAL INFORMATION
Death benefit $200,000
Health expense $60,000
or 85% of promised benefits, whichever is higher?
Monthly income $2,000/month
Cash value $60,000
Accumulated value 100% up to $100,000 No additional coverage

4.1.4.4 OmbudService for Life and Health Insurance (OLHI)

The OmbudService for Life and Health Insurance (OLHI) is a national independent complaint
resolution organization providing clients with assistance to their enquiries and complaints
pertaining to Canadian life and health insurance products and services. In certain circumstances,
OLHI may direct life insurance agent related complaints to the appropriate insurers.?"2

4.1.4.5 Canadian Council of Insurance Regulators (CCIR)

Similarly to CISRO, the Canadian Council of Insurance Regulators (CCIR) is an inter jurisdictional
association of insurance regulators. The mandate is “to facilitate and promote an efficient and
effective insurance regulatory system in Canada to serve the public interest.”?"?

Under the supervision of the CCIR, Canadian insurance regulators have adopted a framework
aimed at prioritizing the most important issues “based on their potential impact (risk) to the
achievement of desired regulatory outcomes.”?’*

In managing key risks to clients, the regulatory authorities’ priorities are being directed at:
* Strengthening the foundation of market conduct;

* Implementing an enhanced market conduct supervisory framework;

271. Assuris. Protecting your life insurance. [online]. Revised 2014. [Document cited July 21, 2017].
http://www.assuris.ca/Client/Assuris/Assuris_LP4W_LND_WebStation.nsf/page/
Brochure!OpenDocument&audience=policyholder

272. For more information, consult: http://www.olhi.ca/complaints/our-process/

273. Canadian Council of Insurance Regulators. About CCIR [online]. [Cited July 21, 2017].
https://www.ccir-ccrra.org/en/about/

274. Canadian Council of Insurance Regulators. An approach to risk-based market conduct regulation. [online].
Revised October 2008. [Cited July 21, 2017].
http://www.ccir-ccrra.org/en/init/romc/Approach_to RbMC_FinalDoc_Oct10.pdf


https://www.ccir-ccrra.org/en/about/
http://www.ccir-ccrra.org/en/init/rbmc/Approach_to_RbMC_FinalDoc_Oct10.pdf

Ethics and professional practice 112
C [ S R C RA CHAPTER 4 - Rules and principles governing the activities of life insurance agents agents

and accident & sickness insurance agents

* Making the supervision of insurance intermediaries more effective;

* Assisting clients through targeted financial education programs, such as fraud alerts and client
information portals.

As indicated by the Canadian Council of Insurance Regulators (CCIR), the framework includes
“both micro-level outcomes that are within the control of individual firms or intermediaries and
broader systemic level outcomes that can only be achieved through the collective actions of
the entire industry.”?”® In other words, companies or intermediaries may have an impact in their
regions or on their respective customers, but a larger impact can be generated by the adoption of
measures or regulations that apply to the entire industry.

4.1.5 Professional associations

There are also a number of organizations that encourage the professionalism of life insurance
agents. These include the Canadian Life and Health Insurance Association (CLHIA),?"® Advocis,?””
the Independent Financial Brokers of Canada (IFB),?’® the Canadian Association of Independent
Life Brokerage Agencies (CAILBA),?”® and the Financial Planners Standards Council (FPSC).%°
These promote the obtaining of professional qualifications, continuous professional development,
ethical behaviour within the industry and fair treatment of clients.

4.1.6 International Association of Insurance Supervisors (lIAIS)

The International Association of Insurance Supervisors (IAlS),?8! representing insurance regulators
of more than 200 jurisdictions in nearly 140 countries, has adopted 26 Insurance Core Principles
(ICP) with a view to promoting effective and providing globally consistent supervision of the
insurance industry and contributing to global financial stability.”2

It is a strategic initiative of CISRO and the Canadian Council of Insurance Regulators (CCIR) to
“‘ensure that the Canadian regulatory system meets all internationally agreed upon standards as
well as to keep informed on emerging issues that may be identified outside Canada.”?3

275. Ibid.

276. For more information, consult: http://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND_ Webstation.nsf/index.
html?readform

277. For more information, consult: http://www.advocis.ca/home.html

278. For more information, consult: http://www.ifbc.ca/

279. For more information, consult: http://cailba.com/

280. For more information, consult: http://www.fpsc.ca/

281. For more information, consult: http://www.iaisweb.org/

282. International Association of Insurance Supervisors [online]. [Cited July 21, 2017]. httpshttps://www.finma.ch/en/
finma/international-activities/policy-and-regulation/iais/

283. Canadian Council of Insurance Regulators. [online]. [Cited July 21, 2017].
https://www.ccir-ccrra.org/en/about/Default.asp
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4.1.6.1 Insurance core principles (ICP) 18 and 19 of the IAIS

Insurance core principle (ICP) 18, entitled “Intermediaries,” covers the supervision of life insurance
agents, and ICP 19, entitled Conduct of business, the activities and behaviour of life insurance
agents. The rules emphasized in these ICPs are for the most part reflected in the existing codes of
conduct of most of the regulatory authorities and insurance companies with the view to protecting
clients and supporting their best interests.

4.2 Main responsibilities of life insurance agents

This Section identifies the main responsibilities of life insurance agents and how they are required
to work within a business conduct framework that adheres to the provincial insurance acts and the
codes of conduct required by regulators, insurers and industry associations.

Ethics and professional practices should always be at the core of the activities of the insurance
agent. Obtaining an insurance licence is a privilege which requires that all agents respect and
apply the principles and rules which are imposed by applicable legislation, codes of conduct, and
contractual documents. It is fundamental for agents to always be aware that ethics and sound
professional practices are not only an obligation but that any form of non-compliance can lead
to stiff penalties,?®* which include applicable monetary penalties and even the revocation of an
agent’s licence.

The Insurance Council of British Columbia code has the following introduction:

The strength of the insurance industry is based, in part, on industry
members providing advice and services to the public in a competent
and professional manner. The underlying principle of all insurance
business is utmost good faith. To command the confidence and
respect of the public, the insurance industry must maintain a
reputation for integrity, competence and good faith.2®

This introduction is a reflection of principles and rules set out in all the other codes of conduct across
Canada. Principles generally motivate or encourage certain behaviour such as the obligation to
“act in good faith.” Rules prohibit or sanction behaviour such as the prohibition against forgery.

284. See as an example: Administrative Penalties, O. Reg. 408/12:
http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs_120408_e.htm

285. Insurance Council of British Columbia, Code of Conduct. [online]. Revised March 1, 2005. [Cited July 21, 2017].
https://www.insurancecouncilofbc.com/Downloads/General/Code%200f%20Conduct%2013Sep2016.pdf


http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs_120408_e.htm
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.insurancecouncilofbc.com_Downloads_General_Code-2520of-2520Conduct-252013Sep2016.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=xrteMZwPJCmcYduh86JbcDGuEtKiL6vB2WkQVTyrjgo&e=
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Table 4.2 sets out the differences between principles and rules under the Ontario Insurance Act
Regulations:#¢

TABLE 4.2

Differences between principles and rules

PRINCIPLES REQUIRED OF AN AGENT

An applicant for a licence shall be granted a licence if the Superintendent is satisfied that the
applicant is of good character and reputation.

An applicant for a licence shall be granted a licence if the Superintendent is satisfied that the
applicant is not engaged in any business or occupation that would jeopardize the applicant’s
integrity, independence or competence as an agent.

An applicant for a licence shall be granted a licence if the Superintendent is satisfied that the
applicant intends to hold himself, herself or itself out publicly and carry on business in good
faith as an agent.

RULES IMPOSED UPON AN AGENT

An agent who holds a life insurance licence shall not offer inducements, or use coercion or
undue influence in order to control, direct or secure insurance.

An agent who holds a life insurance licence shall not make a false or misleading statement
or representation in the solicitation or registration of insurance.

An agent who holds a life insurance licence shall not coerce or propose, directly or indirectly,
to coerce a prospective buyer of life insurance through the influence of a professional or a
business relationship or otherwise to give a preference with respect to the policy of life
insurance that would not otherwise be given on the effecting of a life insurance contract.

An agent’s conduct, practices and decisions can be guided by the following principles and rules:

Acting in good faith;

Managing conflicts of interest properly;
Refraining from unfair or deceptive practices;
Making full disclosure;

Acting in compliance of regulation;

Handling complaints in a timely and fair manner.

286. Insurance Act, Ontario Regulation 347/04, Agents, O. Reg. 347/04, ss. 4, 17.
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4.2.1 Acting in good faith

Acting in good faith or in a manner that is consistent with the client’s best interests is a fundamental
aspect of an agent’s business conduct, as well as a key element in the guiding principles of
applicable codes of conduct and ethics, whether mandatory or voluntary. The components of
acting in good faith are:

* Duty of care;
* Integrity;
= Competence.

4.2.1.1 Duty of care

It is the responsibility and obligation of life insurance agents to avoid careless acts or omissions.
The Code of Conduct from the Life Insurance Council of Alberta states under Duty of Care that
“the client’s interests take priority over the interests of the agent.”?®’

¥ EXAMPLE

After meeting with a client and completing the life application, Erica, a life
insurance agent, was in a rush to leave on a long weekend trip. She locked the
application and initial premium in her desk drawer. However, she forgot to submit
the application after the long weekend. It was not until a few weeks later when
the client enquired about the status of the application that she remembered
it was still inside the drawer. Erica’s action did not meet the standard of care
expected of an agent as she did not put her client’s interests first. ‘

4.2.1.2 Integrity

It is essential that life insurance agents act with integrity. These relate to qualities such as:

* Being honest, trustworthy and fair;

* Being reliable, dependable and respectful.

The Insurance Council of Manitoba’s Code of Conduct confirms that if personal integrity is

missing, there is little an agent can do to compensate for its absence or to repair the damage to
his reputation.28

287. Alberta Insurance Council. Life Insurance Council — Code of Conduct, s.5. See also: Code of Conduct
(British Columbia), s. 7; Life Insurance Council Bylaws, Bylaw 8 — Misconduct and Bylaw 9 — Incompetence
(Saskatchewan); Life Insurance and Accident and Sickness Agents Code of Conduct (Manitoba), s. 2, 4 and 5.
288. Insurance Council of Manitoba. Life Insurance and Accident and Sickness Agents’ Code of Conduct. [online].
Revised March 2009. [Consulted July 21, 2017].
See also: Code of Conduct (British Columbia), s. 3; Code of Conduct (Alberta), s. 1; Life Insurance Council
Bylaws, Bylaw 8 — Misconduct and Bylaw 9 — Incompetence (Saskatchewan).
http://www.icm.mb.ca/files/Licensing%20Info/LifeA&SCodeofConduct.pdf
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¥ EXAMPLE

Felicity, an insurance agent, helped a client apply for a multi-million dollar
permanent policy and collected the $100,000 annual premium with the
application. Felicity believed that the permanent policy was not suitable
for the client's needs (without discussing it with her client) but proceeded
with the application at the client’s request, as she was only interested in the
commission she would receive from the insurer. Through her behaviour,
Felicity demonstrated a lack of integrity. ‘

4.2.1.3 Competence

The codes of conduct stipulate that life insurance agents should only carry out business in
respect to the products and services for which they have the required competence. If an
agent encounters a situation where his knowledge and skills may not be sufficient to make a
well-founded recommendation, then the agent has an ethical duty to either ask for technical
assistance from a colleague or refer the client to someone who can provide the assistance. As
the Insurance Council of British Columbia affirms, “incompetent conduct can result in significant
prejudice to clients and insurers.”?8°

¥ EXAMPLE

Sandra, a life insurance agent, does not have experience in annuity products.
She tells Amel, a prospective client, that she could prepare a customized
proposal for a back-to-back insured annuity. This strategy, she says, will
increase the client's guaranteed stream of income at retirement while
minimizing the tax payable. Sandra has committed to provide information on
a complex transaction without understanding what is involved. Sandra should
have simply told Amel that she would obtain the technical assistance needed
from colleagues in her agency. Together, they could have prepared a proposal
that would have met the needs expressed by the client. ‘

The combination of care, integrity and competence (often referred to as acting in good faith) will
not only help build the life agent’'s reputation, but it will also achieve the marketplace outcome,
clearly stated by the regulatory authorities, that clients be treated fairly.

289. Insurance Council of British Columbia. Code of Conduct. [online]. Revised March 1, 2005. [Cited July 21, 2017].
https://www.insurancecouncilofbc.com/PublicWeb/CodeofConduct.html
See also: Code of Conduct (Alberta), s. 3; Life Insurance Council Bylaws, Bylaw 9 — Incompetence
(Saskatchewan); Life Insurance and Accident and Sickness Agents Code of Conduct (Manitoba), s. 4.
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4.2.2 Managing conflicts of interest

A conflict of interest is a situation in which a life insurance agent is motivated to take action by an
interest other than that of the client. Placing the interests of a client second to the agent’s interest
is contrary to the expectation of all regulatory authorities that clients be treated fairly.

Before clients agree on an insurance contract or receive advice from a life insurance agent, any
potential conflicts of interest, whether such conflict is real or apprehended, must be disclosed
and managed appropriately. The CCIR and CISRO require that agents address the following
principles:?%°

* Periority of client’s interest;
* Disclosure of conflicts or potential conflicts of interest;

* Product suitability.

To comply with these three principles, regulatory authorities have set them out in their respective
codes of conducts, as illustrated below.

4.2.2.1 Priority of client’s interest
The interests of the client must be placed ahead of those of the life insurance agent.

According to the Insurance Council of Manitoba’s Code of Conduct, a life insurance agent must:
* Not knowingly prejudice the interests of a client for personal gain;

* Not take advantage of a client’s or an insured’s inexperience or ill health.?*!

¥ EXAMPLE

Martha, a group insurance agent, is married to Roberto, VP of Group Insurance
Sales at a prominent Life insurance company. Though she acts as agent for
several Life Insurance companies, she often feels compelled to recommend
Roberto’s employer, as she knows that sales for Roberto’s company may
affect Roberto’s performance bonus. In such a situation, Martha is in a conflict

of interest. ‘

290. Canadian Council of Insurance Regulators. Review of implementation of the three principles for managing
confilicts of interest. [online]. Revised December 2008. [Cited July 21, 2017].
https://lwww.ccir-ccrra.org/en/init/iprc/iprc_review_dec_08.pdf

291. Insurance Council of Manitoba. Life Insurance and Accident and Sickness Agents’ Code of Conduct.

[online]. Revised March 2009. [Cited June 19, 2014]. http://www.icm.mb.ca/files/Licensing%20Info/
LifeA&SCodeofConduct.pdf See also: Code of Conduct (British Columbia), s. 7; Code of Conduct (Alberta), s. 7;
Life Insurance Council Bylaws, Bylaw 8 — Misconduct (Saskatchewan).
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4.2.2.2 Disclosure of conflicts or potential conflicts of interest

The Insurance Council of Manitoba’s Code of Conduct states that an agent must “openly” disclose
any conflict of interest and that agents must not place themselves in one, unless the client approves
of the intended conduct.??

¥ EXAMPLE

Patrick is a life insurance agent and is also the majority owner of Cuppies,
the most successful cupcake shop in town. Sal intends to open a similar shop
across the street from Cuppies and wants to obtain insurance on the life of his
pastry chef. To do so, he contacts Patrick, whom he only knows as an insurance
agent. At their first meeting, Patrick must disclose his majority stake in Cuppies. ‘

4.2.2.3 Product suitability

Agents are expected to follow appropriate client needs-based sales practices to make the most
suitable recommendations for prospective client. The recommended product must be suitable to
the needs of the client. The client’s insurance needs analysis must also show that the agent has
understood the client’s needs and that he puts the client’s interests first.

According to the Alberta Code of Conduct, a life insurance agent must:
* Perform a client needs analysis, gathering all the necessary facts required to assess them;
* Recommend the products that meet the client’s needs;

* Explain and document the product(s) recommended.?3

Best practices for determining product suitability during a typical individual life insurance sales
process with a client have been developed collaboratively by industry associations.?®* They are
listed below in sequence:

= Disclosure to client;

* (Client expectations;

292. Life Insurance and Accident and Sickness Agents Code of Conduct (Manitoba), s. 7. See also: Code of Conduct
(British Columbia), s. 7; Code of Conduct (Alberta), s. 7; Life Insurance Council Bylaws, Bylaw 8 — Misconduct
(Saskatchewan).

293. Alberta Insurance Council. Life Insurance Council — Code of Conduct, s. 3 and 5. [online]. Revised May 2011.
[Cited July 21, 2017]. http://www.abcouncil.ab.ca/wp-content/uploads/2010-LIFE-CODE-BM.pdf
See also: Code of Conduct (British Columbia), s. 4 and 5; Life Insurance Council Bylaws, Bylaw 8 — Misconduct
(Saskatchewan); Life Insurance and Accident and Sickness Agents Code of Conduct (Manitoba), s. 2 and 7.

294. Canadian Life and Health Insurance Association. The Approach: Serving the client through needs-based sales
practices. [online]. Revised November, 2016. [Consulted July 21, 2017]. https://www.clhia.ca/domino/html/clhia/
CLHIA_LP4W_LND_Webstation.nsf/resources/Financial+Advisors/$file/The_Approach_RefDoc_EN.pdf
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* Fact finding;
= Needs assessment;
= Recommendations and advice;

*  Product information.

4.2.2.4 Avoiding conflict-of-interest occupations

Generally, it is a licencing requirement that the agent not be engaged in any business or
occupation that would jeopardize the applicant’s integrity, independence or competence.

Regulatory authorities can restrict certain types of additional employment for life insurance
agents. For example, restrictions exist on the licencing of clergymen, liquor store employees or
police officers. Historically, provincial legislation had provided for a list of restricted occupations
with regards to selling life insurance. However, regulators have moved away from this approach to
provide for a broader restriction, which is as follows: “the individual must not be in a position to use
coercion or undue influence in order to control, direct or secure insurance business.”?%

¥ EXAMPLE

Justin works part-time as an independent insurance agent. He is also enrolled
as a student to complete the education and training courses required to become
a police officer. Following completion of his police officer training, Justin is
surprised to learn that employment as a police officer may be incompatible with
the activities of an insurance agent. After checking with his provincial regulator,
he is told that he may not simultaneously act as an insurance agent and be
employed as a police officer, as the latter carries the possibility of exercising
undue influence or even coercion when securing insurance business. ‘

4.2.3 Refraining from unfair or deceptive practices

Provincial and territorial regulatory authorities define and prohibit certain practices that are unfair,
misleading or deceptive. Below are some of the most common prohibited practices that can occur,
which are set out for the most part in codes of conduct, as well as in insurance acts and industry
guidelines.

295. Alberta Insurance Agents and Adjusters Regulation, Alta Reg 122/2001. s 5(1)f)
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4.2.3.1 Tied selling

Tied selling involves making a purchase of one product conditional on the purchase of another.
This practice is prohibited as the transaction provides more benefit to the agent than to the client.?%

According to the Life insurance and accident and sickness insurance agents’ Code of Conduct of
Manitoba, “it is an unfair or deceptive act or practice for an agent or broker to assist in or engage
in the practice of tied selling.”?*’

¥ EXAMPLE

Annick, a life insurance agent representing a single insurer, tells Gary, her
client, that he qualifies for a registered retirement savings plan (RRSP) loan.
However, Annick tells Gary the loan is conditional on Gary transferring his
current RRSPs into products offered by the life insurance company that Annick
represents. This is not true and therefore deceptive, but Gary trusts Annick
and does as she suggests. Annick should never have made one transaction
conditional on the purchase of another product or service. This is unethical
behaviour as she is the only person to benefit from the transaction. ‘

4.2.3.2 Churning and twisting

Churning occurs when an agent encourages a client to give up one product for another (usually
from the same insurer) in order for the agent to benefit from the commission.?® This is a prohibited
practice and, according to CLHIA Guidelines, an “unacceptable sales practice.”?*

296. See the following as an example, Insurance Act, RSA 2000, c I-3, s. 509. See also: Fair Practices Regulation,
Alta Reg 128/2001, s. 4.

297. Insurance Council of Manitoba. Life Insurance and Accident and Sickness Agents’ Code of Conduct.
[online]. Revised March 2009. [Cited July 21, 2017]. http://www.icm.mb.ca/files/Licensing%20Info/
LifeA&SCodeofConduct.pdf

298. Financial Institutions Act, RSBC 1996, c 141, s. 177b); Insurance Act, RSA 2000, c I-3, s. 509; The Insurance
Act, SS 2015, ¢ 1-9.11, s. 7-12(2); Insurance Act, The, CCSM c 140, s. 113; Agents, O Reg 347/04, s. 17; Unfair
or Deceptive Acts or Practices, O Reg 7/00, s. 1(6); Insurance Act, RSNB 1973, c I-12, s. 369.1f); Insurance Act,
RSNS 1989, c 231, s. 43; Insurance Act, RSPEI 1988, c I-4, s. 376(1); Insurance Adjusters, Agents and Brokers
Act, RSNL 1990, c 1-9, s. 45(6)(8); Insurance Act, RSY 2002, c 119, s. 249; Insurance Act, RSNWT 1988, c I-4,
s. 239; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 239.

299. Canadian Life and Health Insurance Association. Guideline 8 — Advisor suitability: Screening, Monitoring and
Reporting. [online]. [Revised 2014] [Cited October 4, 2017]. https://www.clhia.ca/domino/html/clhia/clhia_lp4dw_
Ind_webstation.nsf/resources/Guidelines/$file/Guideline_G8.pdf
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https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G8.pdf
https://www.clhia.ca/domino/html/clhia/clhia_lp4w_lnd_webstation.nsf/resources/Guidelines/$file/Guideline_G8.pdf
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¥ EXAMPLE

Christine replaced an agent who had retired. In order to take advantage of
her new clients for her own benefit, she advised one of them that he should
buy a term annuity with his existing registered retirement savings plan
(RRSP) to provide income, and reinvest the portion he did not need in an
individual variable insurance contract (IVIC). Christine earned a commission
on both the purchase of the annuity and the investment in the IVIC. A relative
of the client discovered what had happened and complained to the insurer,
who terminated Christine’s contract. The client subsequently sued Christine
and the insurer. ‘

Twisting is when an agent persuades a client to terminate a policy in view of replacing it with
another one (generally from a different insurer).3® The sale does not always benefit the client;
often, important information on the full consequences (financial loss) of terminating their policy
is withheld by the agent. The agent profits from the commission that the new sale generates.
According to the Independent Financial Brokers of Canada’s (IFBC) code of ethics, an agent
‘must not recommend the replacement of any insurance policy unless he/she believes that such a
replacement is in the best interest of the client.”"!

¥ EXAMPLE 1

Alexi’s life insurance agent recommends that he replace his policy with a new
one with a larger death benefit from another insurance company. He omitted
to explain to Alexi that there are tax consequences in cancelling the current
policy, which has a substantial cash value, assuming a new one will be issued.
Furthermore, he neglects to inform Alexi about the new two-year incontestability
clause and the new two-year suicide clause. ‘

¥ EXAMPLE 2

Shabbir had a three-year deferred annuity contract with one insurance company.
An agent, licenced by a competing insurance company, told Shabbir to
surrender that annuity and purchase one his company offered, which currently
offered better rates and more stability. Shabbir was not told that the products
were different, that there are exit fees or that the replacement product had
higher investment risk. ‘

300. See: Insurance Act, The, CCSM c 140, s. 378(12).
301. Independent Financial Brokers of Canada, Code of Ethics of Independent Financial Brokers of Canada. [online].
[Cited July 21, 2017]. http://www.ifbc.cal/information/code-of-ethics-statement-of-principles


https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
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4.2.3.3 Premium rebating

Premium rebating involves an agent giving back or rebating a portion of the premiums. The Insurance
Act of Ontario describes premium rebating as an “unfair or deceptive act or practice” when:

A person pays, allows or gives, directly or indirectly, a rebate of all
or part of the premium stipulated by a policy to a person insured or
applying for insurance (...).3%

¥ EXAMPLE

Irving met with his client’s son Steven, to sell him a life insurance policy. Since
Steven was reluctant to sign, Irving offered to pay the first premium. In effect,
Irving was offering a rebate. Irving should not offer to pay the first premium as
an incentive for clients to purchase. ‘

4.2.3.4 Trafficking in insurance

Trafficking in insurance occurs when an agent acts as an intermediary between a policyholder
who wishes to sell a policy (give up or absolute assignment) and a potential buyer.3® A
policyholder might sell his policy to a third party because the beneficiaries have died or he
has enough wealth to “self-insure” without paying further premiums. The insurance policies
are usually universal life (UL) or whole life but may also include term insurance. Trafficking in
insurance is prohibited in some jurisdictions, such as Newfoundland and Labrador.>** As set out
in the Insurance Companies Act of Newfoundland and Labrador:

A person other than an insurer or its authorized agent who
advertises or holds himself or herself out as a purchaser of life
insurance policies or of benefits under life insurance policies
or who traffic or trades life insurance policies for the purpose of

302. Unfair or Deceptive Acts or Practices, O Reg 7/00, s. 1(7)(8) and 2(1). See also: Financial Institutions Act, RSBC
1996, c 141, s. 79; Marketing of Financial Products Regulation, BC Reg 573/2004, s. 2; Insurance Act, RSA
2000, c I-3, s. 500 and 501; Life Insurance Council Bylaws, Bylaw 8 — Misconduct (Saskatchewan), subsection
(1)(e); Insurance Act, The, CCSM c 140, s. 378(3)(4)(5); Insurance Act, RSNB 1973, c I-12, s. 368(5), 369.19)
and h); Insurance Act, RSNS 1989, ¢ 231, s. 40; Insurance Act, RSPEI 1988, c I-4, s. 377; Insurance Companies
Act, RSNL 1990, ¢ I-10, s. 96; Insurance Adjusters, Agents and Brokers Act, RSNL 1990, c I-9, s. 45(5);
Insurance Act, RSY 2002, ¢ 119, s. 244(2); Insurance Act, RSNWT 1988, c I-4, s. 231(2); Insurance Act, RSNWT
(Nu) 1988, c I-4, s. 231(2).

303. For more information, consult: https://www.fsco.gov.on.ca/en/about/warning-notices/Pages/warning-trafficking-
life-insurance-09-12-2014.aspx

304. Insurance Act, RSBC 2012, c 1, s. 152; Insurance Act, RSA 2000, c I-3, s. 784; The Insurance Act, CCSM c 140,
s. 90; Insurance Act, RSO 1990, c I-8, s. 115; Insurance Act, RSPEI 1988, c I-4, s. 73; Insurance Companies
Act, RSNL 1990, ¢ I-10, s. 89; Insurance Act, RSY 2002, ¢ 119, s. 41; Insurance Act, RSNWT 1988, c I-4, s. 32;
Insurance Act, RSNWT (Nu) 1988, c I-4, s. 32.


https://www.canlii.org/en/on/laws/regu/o-reg-7-00/latest/o-reg-7-00.html
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-141/latest/rsbc-1996-c-141.html
https://www.canlii.org/en/bc/laws/regu/bc-reg-573-2004/latest/bc-reg-573-2004.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-10/latest/rsnl-1990-c-i-10.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-10/latest/rsnl-1990-c-i-10.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
https://www.fsco.gov.on.ca/en/about/warning-notices/Pages/warning-trafficking-life-insurance-09-12-2014.aspx
https://www.fsco.gov.on.ca/en/about/warning-notices/Pages/warning-trafficking-life-insurance-09-12-2014.aspx
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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procuring the sale, surrender, transfer, assignment, pledge or
hypothecation of them to himself or herself or another person, is
guilty of an offence.3%

However, even in the jurisdiction where it is not prohibited, such conduct is discouraged by the
industry. Several insurers have a policy against that practice and might terminate the relationship
with a life insurance agent participating in it.

¥ EXAMPLE

Jamie, an insurance agent who is also registered as a mutual fund salesperson,
arranged the sale of viatical settlements®® (insurance policies assigned by
terminally ill individuals to a corporation) to his clients. He is required to place all
business through his employer, which he did not do, and made profit on the sales.
This is an unethical and even illegal practice in some jurisdictions. ‘

4.2.3.5 Inducing to insure

An agent cannot use a gift or offer of payment to convince a client to purchase insurance. This is
known as inducing an individual to insure and is a prohibited practice as set out in a number of
regulatory documents such as the Prince Edward Island Insurance Act (s. 376).3%

¥ EXAMPLE 1

Lorraine is negotiating with a company’s vice president to set up a group
insurance plan. She learns that another agent has approached the person.
She buys the vice-president a case of very expensive wine in the hope that
he will agree to do business with her. Lorraine should not try to encourage the
vice president to do business with her because of the gift she has offered. ‘

305. Queen’s printer (Newfoundland and Labrador). Insurance Companies Act. [online]. Revised 2010. [Cited July 21,
2017]. http://www.assembly.nl.ca/legislation/sr/statutes/i10.htm

306. See: https://www.bcli.org/project/viatical-settlements-2.

307. Legislative Counsel Office (Prince Edward Island). Insurance Act. [online]. Revised December, 2012. [Consulted
July 21, 2017]. http://www.gov.pe.ca/law/statutes/pdf/i-04.pdf
See also: Financial Institutions Act, RSBC 1996, ¢ 141, s. 177(a)(c); Insurance Act, RSA 2000, c I-3, s. 509;
The Insurance Act, SS 2015, ¢ 1-9.11, s. 7-12; Insurance Act, CPLM c 140, s. 113; Agents, Ontario Regulations
347/04, s. 17; Unfair or Deceptive Practices, Ontario Regulations 7/00, s.1(6)(7); Insurance Act, LRN-B 1973,
c I-12, s. 369.1f) and g); Insurance Adjusters, Agents and Brokers Act, RSNL 1990, c I-9, s. 45(7); Insurance Act,
LRY 2002, c 119, s. 249; Insurance Act, LRTN-O 1988, c I-4, s. 239; Insurance Act, LRTN-O (Nu) 1988, c -4,
s. 239.


http://www.assembly.nl.ca/legislation/sr/statutes/i10.htm
http://www.gov.pe.ca/law/statutes/pdf/i-04.pdf
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¥ EXAMPLE 2

Nadia offers Silvano, a potential client, a discount on a policy benefit. She
recommends adding a term rider free of charge if he buys a permanent life
insurance policy. This is prohibited. Nadia should not try to induce a client into
buying insurance by offering riders free of charge. ‘

4.2.3.6 Fronting

Fronting is allowing another person to solicit business and submit it to an insurer under another
agent’s name who has not seen or does not know the client at all.

The Financial Services Commission of Ontario (FSCO) defines “fronting” as situations in which
an agent holds a licence but chooses to have another agent who did not actually complete the
transaction sign as the agent of record, or where an unlicensed person arranges the business and
has a licenced person sign on their behalf.3%

Last year, following separate advisory board hearings, five agents
had their licences revoked as a result of one agent writing insurance
policies through the use of other agents “fronting” on his behalf. More
recently, an agent was charged with and pleaded guilty to paying
commissions to an unlicensed person. The agent did the business
transaction in her name, persons she had not met, and split the
commissions with an unlicensed person who had actually completed
the transaction.

It is unwise and inappropriate for an agent to “front” business
generated by someone else. Agents should not allow themselves
to be used by someone else. Not only is fronting improper from a
consumer standpoint, but if something goes wrong, it is the agent
who will be held accountable. Agents who have participated in such
arrangements in the past have not only lost their licences, but have
also frequently been left with substantial chargebacks.

308. Financial Services Commission of Ontario. Revised June 1999 [On-line] (Cited July 21, 2017). See:
https://www.fsco.gov.on.ca/en/insurance/lifehealthbulletins/Archives/Pages/Ih-01_99.aspx
See also: Code of Conduct (British Columbia), s. 4; Code of Conduct (Alberta), s. 2; Life Insurance Council
Bylaws, Bylaw 8 — Misconduct and Bylaw 9 — Incompetence (Saskatchewan); Life Insurance and Accident and
Sickness Agents Code of Conduct (Manitoba), s. 4.


https://www.fsco.gov.on.ca/en/insurance/lifehealthbulletins/Archives/Pages/lh-01_99.aspx
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¥ EXAMPLE

Donald, the manager of the local office of an insurance company, recruits
Abner to become a life insurance agent. Abner has not yet successfully
completed the licencing examinations, so he is not licenced. However, he has
approached a relative to buy a term policy and has brought the completed
application and cheque for the first premium to Donald. Donald signs as
agent of record and splits the commission with Abner. Donald should never
have employed Abner without the approved licence nor signed him as agent
of record, and Abner should not have approached potential clients until he had
obtained his licence. Donald risks having his licence revoked and Abner risks
never being able to obtain his. ‘

4.2.3.7 Unnecessary delay in delivering policies

The life insurance agent must not hold or retain documents intended for delivery to the client.
According to the Insurance Council of British Columbia’s Code of Conduct, an agent “must deliver
insurance policies or evidence of insurance coverage within a reasonable time” in order to be seen
to protect clients’ interests.3

¥ EXAMPLE

Kenneth received a policy for delivery to a client the afternoon before he went
on vacation. He decided to delay the delivery until after his return several
weeks later. He arrived at his client's home to learn the client had died a
week earlier. The estate’s executors took legal action against Kenneth as this
unnecessary delay incurred very serious consequences. ‘

4.2.3.8 Misrepresentation

A number of regulatory documents stipulate that it is a violation for any life insurance agent to
make, issue, or circulate any illustration or sales material, or to make any statement that is false,
misleading or deceptive.

309. Insurance Council of British Columbia. Code of Conduct. s. 5 and 7, [online]. Revised March 1, 2005. [Consulted
July 21, 2017].
https://www.insurancecouncilofbc.com/Downloads/General/Code%200f%20Conduct%2013Sep2016.pdf See
also: Code of Conduct (Alberta), s. 3 and 5; Life Insurance Council Bylaws, Bylaw 8 — Misconduct and Bylaw 9 —
Incompetence (Saskatchewan); Life Insurance and Accident and Sickness Agents Code of Conduct (Manitoba),
s.1,4and 7.


https://urldefense.proofpoint.com/v2/url?u=https-3A__www.insurancecouncilofbc.com_Downloads_General_Code-2520of-2520Conduct-252013Sep2016.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=xrteMZwPJCmcYduh86JbcDGuEtKiL6vB2WkQVTyrjgo&e=
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This is described as an “unfair or deceptive act or practice” in the Insurance Act of Ontario when:

Any illustration, circular, memorandum or statement that misrep-
resents, or by omission is so incomplete that it misrepresents,
terms, benefits or advantages of any policy or contract of insurance
issued or to be issued.

Any false or misleading statement as to the terms, benefits or
advantages of any contract or policy of insurance issued or to be
issued.®"°

¥ EXAMPLE

John, a life insurance agent, sends a newsletter to his clients stating that ABC
Life Co. insurance products have a 100% guarantee on all life payments: “No
questions asked!” The insurer was never made aware of this newsletter or its
content. Years later, a claim made by the beneficiary of a life policy issued by
ABC Life Co. is refused. The policy had been issued through the agency of
John. The beneficiary sues John for the full amount of the death benefit on the
grounds of misrepresentation, using the newsletter as evidence. ‘

4.2.3.9 Misappropriating client funds (commingling of funds)

Taking money or other property received from the client for a specific purpose and fraudulently
misapplying it to another purpose is considered a deceptive practice and is illegal. The Alberta
Insurance Council Code of Conduct states the following:

Where an agent collects or receives funds on behalf of an insurer
they must:

* Not encumber the funds without the prior consent of the insurer;

310. Service Ontario. Unfair or deceptive acts or practices, O Reg 7/00, s. 1, [online]. Revised June 11, 2014. [Cited
July 21, 2017]. http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs_000007_e.htm See also: Financial
Institutions Act, RSBC 1996, ¢ 141, s. 177(b); Code of Conduct (British Columbia), s. 1, 2, 3, 7, 8 and 10; Insurance
Act, RSA 2000, c I-3, s. 507 and 509; Code of Conduct (Alberta), s. 1, 2, 3, 5, 6, 8 and 10; The Insurance Act,
SS 2015, ¢ 1-9.11, s., 7-12; Life Insurance Council Bylaws, Bylaw 8 — Misconduct (Saskatchewan) and Bylaw 9 —
Incompetence; Insurance Act, The, CCSM c 140, s., s. 113; Life Insurance and Accident and Sickness Agents Code
of Conduct (Manitoba), s. 1, 4 and 7; Insurance Act, RSO 1990, c 1.8, s. 395; Agents, O Reg 347/04, s. 17; Insurance
Act, RSNB 1973, ¢ I-12, s. 369.1; Insurance Act, RSNS 1989, ¢ 231, s. 42; Insurance Act, RSPEI 1988, c I-4,
s. 376(2); Insurance Adjusters, Agents and Brokers Act, RSNL 1990, c I-9, s. 45(5)(7); Insurance Act, RSY 2002,
¢ 119, s. 239 and 245; Insurance Act, RSNWT 1988, c -4, s. 239; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 239.


http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs_000007_e.htm
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-141/latest/rsbc-1996-c-141.html
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-141/latest/rsbc-1996-c-141.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-s-26/latest/rss-1978-c-s-26.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/on/laws/regu/o-reg-347-04/latest/o-reg-347-04.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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* Not use or apply the funds for purposes other than as described in
the agreement with the insurer or the client;

* Pay to the insurer all funds collected or received.?'"

¥ EXAMPLE

Joe, a life insurance agent, asks two of his clients to make their cheques
payable to him for transmission to the insurer concerned. The first cheque is
for investing into a tax-free savings account (TFSA) and the second cheque is
for repaying a loan against a whole life policy. A few days later, Joe informs his
clients that the funds have been sent to the insurer when, in fact, he deposited
the money into his own bank account. Joe was subsequently arrested by
police and convicted of theft over $5,000 under the Criminal Code.*'? Evidence
of misappropriation of client funds is sufficient to support a finding that Joe
should be prevented from being licenced as a life agent. ‘

A number of insurance companies have a no-cash policy in regard to premium payments with an
application. They require a cheque drawn on the client’s account. Cash makes record-keeping
more complicated. Moreover, cash opens the agent up to claims of wrongdoing if the insured
asserts he paid the agent more than he actually did. An agent should never deposit money in his
own account, even if the intention is to issue a cheque from that account to an insurer. Insurers
generally include in their contracts strict rules regarding third-party payments for premiums.

4.2.3.10 Making a false document (forgery)

Forgery is a criminal offence and involves the agent making a false document and knowingly
doing so0.3™?

311. Alberta Insurance Council. Life Insurance Council — Code of Conduct, s. 1, 2, 3, 4, 5, 6, 8 and 10. [online].
Revised May, 2011. [Cited July 21, 2017]. http://www.abcouncil.ab.ca/wp-content/uploads/2010-LIFE-CODE-
BM.pdf See also: Code of Conduct (British Columbia), s. 3, 4, 5, 6, 7, 8 and 10; Insurance Act, RSA 2000, c I-3,
s. 504; Life Insurance Council Bylaws, Bylaw 8 — Misconduct and Bylaw 9 — Incompetence (Saskatchewan);
Life Insurance and Accident and Sickness Agents Code of Conduct (Manitoba), s. 1, 2, 4 and 7; Insurance Act,
RSO 1990, ¢ 1.8, s. 394 and 402; Insurance Adjusters, Agents and Brokers Act, RSNL 1990, c I-9, s. 30 and 31;
Insurance Adjusters, Agents and Brokers Regulations, CNLR 989/96: s. 57 to 68; Insurance Act, RSY 2002, ¢
119, s. 243(2); Insurance Act, RSNWT 1988, c -4, s. 230(2); Insurance Act, RSNWT (Nu) 1988, ¢ I-4, s. 230(2).

312. Criminal Code, RSC 1985, c C-46, s. 334.

313. Criminal Code, RSC 1985, c C-46, s. 366. See also: Code of Conduct (British Columbia), s. 3, 4, 5, 6, 7, 8 and
10; Code of Conduct (Alberta), s. 1, 2, 3, 4, 5, 6, 8 and 10; Life Insurance Council Bylaws, Bylaw 8 — Misconduct
(Saskatchewan) and Bylaw 9 — Incompetence; Life Insurance and Accident and Sickness Agents Code of
Conduct (Manitoba), s. 1, 2, 4 and 7.


https://urldefense.proofpoint.com/v2/url?u=http-3A__www.abcouncil.ab.ca_wp-2Dcontent_uploads_2010-2DLIFE-2DCODE-2DBM.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=Wz3f6TS_83pFeahhwf2Toc6iRhqyV3u_hvT5qnAProE&e=
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.abcouncil.ab.ca_wp-2Dcontent_uploads_2010-2DLIFE-2DCODE-2DBM.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=Wz3f6TS_83pFeahhwf2Toc6iRhqyV3u_hvT5qnAProE&e=
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-i8/latest/rso-1990-c-i8.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/nl/laws/regu/cnlr-989-96/latest/cnlr-989-96.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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¥ EXAMPLE

Harry, a life insurance agent, is aware of the terminal illness of one of his
wealthy clients, who has never named a beneficiary and who has no family
or close relatives. In the month prior to the death of his client, Harry decides
to file an application to name as the beneficiary of the policy a mutual friend
of his and a client with whom Harry has conspired. Harry forges the signature
of his client on the application to give it the appearance of validity. In doing so,
Harry commits forgery. ‘

An agent is required to collect sufficient information to determine client identity and ensure all
transactions are lawful. Furthermore, false witnessing of signatures and false declarations violate
the professional standards set out in the various codes of conducts.

¥ EXAMPLE

Having never met with his client, Alessio signed as a witness to client signatures
on a life insurance application and declared that he completed the application in
person with his client. Alessio has in effect submitted a false document. ‘

There are extenuating circumstances that may warrant that the documents are couriered to the
clients but this requires that only the intended recipient signs for the package and show photo
ID at the time. In this case, a postage-paid return envelope is provided for the client to return
the documents to the agent/insurer and the client is advised to have “someone” witness the
signatures. The witness should not be someone who is connected to the contract or could benefit
from the contract.

4.2.3.11 Holding out improperly

Holding out can be described as a way a life insurance agent carries out his business. Any agent
who does not comply with either of the requirements mentioned below is said to be holding out
improperly.

According to The Canadian Association of Independent Life Brokerage Agencies (CAILBA), a life
insurance agent who holds out properly must:

* Ensure his licence is posted in a publicly visible place;

* Hold out under the name on the licence unless provincial regulation allows otherwise;

* Not mislead as to qualifications or the nature of business being conducted;

* Avoid terms that indicate meaningful specialized training and competency unless the agent has
actually achieved the claimed level of training and/or competency;
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* Not claim to have “associates” unless there is at least one licenced individual with equal or better
qualifications;

* Not hold out as a financial planner unless holding a planning designation recognized by the
Financial Planning Standards Council.3'

¥ EXAMPLE

Cynthia had new business cards printed with a designation she had not
earned. She therefore misled her clients and potential clients into believing
she had the qualifications reflected by the designation. Cynthia had therefore
been holding out improperly, which is a deceptive practice. ‘

4.2.3.12 Misusing company-provided illustrations

Life agents should present information about a product accurately, honestly, completely and
in clear language. Agents must not change illustrations produced for a client by the insurer.
Similarly, they should not manipulate software beyond its defined parameters to create an
unreasonable expectation.

The Code of Conduct for the Insurance Council of Manitoba stipulates that an agent “must not use
sales materials or illustrations that are misleading or unnecessarily confusing.”'s

314. Canadian Association of Independent Life Brokerage Agencies. CAILBA Producer compliance guidance. [online].
Revised 2011. [Cited July 21, 2017]. http://www.bridgeforcefinancial.com/wp-content/uploads/2012/03/Producer-
Compliance-Manual-v2Feb2013.pd
See also: Code of Conduct (British Columbia), s. 2 and 7; Insurance Act, RSA 2000, c I-3, s. 489; Code of
Conduct (Alberta), s. 8; Life Insurance Council Bylaws, Bylaw 8 — Misconduct and Bylaw 9 — Incompetence
(Saskatchewan); Insurance Act, The, CCSM c 140, s. 391; Life Insurance and Accident and Sickness Agents
Code of Conduct (Manitoba), s. 4; Agents, O Reg 347/04, s. 17; Insurance Act, RSPEI 1988, c I-4, s. 73(1);
Insurance Adjusters, Agents and Brokers Act, RSNL 1990, c I-9, s. 36.

315. Insurance Council of Manitoba. Life Insurance and Accident and Sickness Agents’ Code of Conduct, s. 1, 2, 4
and 7. [online]. Revised March 2009. [Consulted July 21, 2017]. http://www.icm.mb.ca/files/Licensing%20Info/
LifeA&SCodeofConduct.pdf See also: Code of Conduct (British Columbia), s. 10; Insurance Act, RSA 2000, ¢
I-3, s. 507 and 509; Code of Conduct (Alberta), s. 1, 2, 5, 6, 9 and 10; Life Insurance Council Bylaws, Bylaw 8 —
Misconduct and Bylaw 9 — Incompetence (Saskatchewan); Insurance Act, The, CCSM c 140, s. 113; Agents, O Reg
347/04, s. 17; Unfair or Deceptive Acts or Practices, O Reg 7/00, s. 1; Insurance Act, RSNB 1973, ¢ I-12, s. 369.1;
Insurance Act, RSNS 1989, ¢ 231, s. 42; Insurance Act, RSPEI 1988, c I-4, s. 376(2); Insurance Adjusters, Agents
and Brokers Act, RSNL 1990, c -9, s. 45(5)(7); Insurance Act, RSY 2002, ¢ 119, s. 249; Insurance Act, RSNWT
1988, c I-4, s. 232(2) and 239; Insurance Act, RSNWT (Nu) 1988, c |-4, s. 232(2) and 239.


http://www.bridgeforcefinancial.com/wp-content/uploads/2012/03/Producer-Compliance-Manual-v2Feb2013.pd
http://www.bridgeforcefinancial.com/wp-content/uploads/2012/03/Producer-Compliance-Manual-v2Feb2013.pd
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/regu/o-reg-347-04/latest/o-reg-347-04.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
http://www.icm.mb.ca/files/Licensing Info/LifeA&SCodeofConduct.pdf
http://www.icm.mb.ca/files/Licensing Info/LifeA&SCodeofConduct.pdf
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-i-3/latest/rsa-2000-c-i-3.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/regu/o-reg-347-04/latest/o-reg-347-04.html
https://www.canlii.org/en/on/laws/regu/o-reg-7-00/latest/o-reg-7-00.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
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¥ EXAMPLE

Gary received an illustration for a potential client. The results were not what
Gary expected so he modified the illustration, removing the surrender charges
the company illustration contained to make it look more appealing. This is a
prohibited practice and misinforms the client. ‘

4.2.3.13 Defamation

It is unethical for a life insurance agent to be maliciously critical or derogatory about any colleague,
agency or insurer. As the Insurance Council of Alberta sets out in its Code of Conduct, it is not
proper practice to discredit insurance companies.3®

¥ EXAMPLE

George is upset that another agent, James, acquired one of his potential clients.
George sends an email to all his clients making malicious and derogatory
comments about James, James’s office manager and the company James
represents. This behaviour goes against the ethical standards of a life insurance

agent. ‘

4.2.4 Making proper disclosure

Disclosure of information is an expected regulatory outcome. Disclosure is entrenched in the
approach to risk-based market conduct regulation and to reinforce fair treatment of clients.®'” All of
the information submitted on a life insurance application can have a direct bearing on whether the
policy is issued or rejected.

316. Alberta Insurance Council. Life Insurance Council — Code of Conduct, s. 6 and 7 [online]. Revised May 2011.
[Cited July 21, 2017]. http://www.abcouncil.ab.ca/wp-content/uploads/2010-LIFE-CODE-BM.pdf
See also: Code of Conduct (British Columbia), s. 8 and 9; Code of Conduct (Alberta), s. 8; Life Insurance
Council Bylaws, Bylaw 8 — Misconduct and Bylaw 9 — Incompetence (Saskatchewan); Insurance Act, The,
CCSM c 140, s. 113; Life Insurance and Accident and Sickness Agents Code of Conduct (Manitoba), s. 4;
Agents, O Reg 347/04, s. 17; Unfair or Deceptive Acts or Practices, O Reg 7/00, s. 1; Insurance Act, RSNB
1973, ¢ 1-12, s. 369.1; Insurance Act, RSPEI 1988, c I-4, s. 376(2); Insurance Act, RSY 2002, ¢ 119, s. 249;
Insurance Act, RSNWT 1988, c I-4, s. 239; Insurance Act, RSNWT (Nu) 1988, c I-4, s. 239.

317. Canadian Council of Insurance Regulators. An approach to risk-based market conduct regulation. [online].
Revised October 2008. [Consulted July 21, 2017].
http://www.ccir-ccrra.org/en/init/romc/Approach_to RbMC_FinalDoc_Oct10.pdf


https://urldefense.proofpoint.com/v2/url?u=http-3A__www.abcouncil.ab.ca_wp-2Dcontent_uploads_2010-2DLIFE-2DCODE-2DBM.pdf&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=Wz3f6TS_83pFeahhwf2Toc6iRhqyV3u_hvT5qnAProE&e=
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/on/laws/regu/o-reg-347-04/latest/o-reg-347-04.html
https://www.canlii.org/en/on/laws/regu/o-reg-7-00/latest/o-reg-7-00.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-119/latest/rsy-2002-c-119.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-i-4/latest/rsnwt-1988-c-i-4.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-i-4/latest/rsnwt-nu-1988-c-i-4.html
http://www.ccir-ccrra.org/en/init/rbmc/Approach_to_RbMC_FinalDoc_Oct10.pdf
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¥ EXAMPLE

Nabila, an agent, does not disclose to the insurer that Leslie, the applicant,
has a pre-existing health condition. Nabila reasons that if this information were
disclosed, the insurer would apply a rating and Leslie would decline to proceed
with the application and pay the additional premium, leaving her uninsured.
Believing that it would be in Leslie’s best interest to have the insurance, Nabila
completes the application without noting Leslie’s pre-existing health condition.
Nabila explains to Leslie that omitting this “detail” will keep the premium down
and Leslie gratefully signs the application.

Upon Leslie’s death, her beneficiaries were expecting the funds needed to
pay off the balance owed on Leslie’s mortgage. Instead, as a result of the
misrepresentation of Leslie’s health on her application, the insurer returned
the premiums paid, a much lower amount, leaving her beneficiaries with no
choice but to sell the house to pay off the mortgage. Nabila should never have
omitted this pre-existing health condition as it was dishonest and did not serve
the clients’ best interests or that of her beneficiaries. ‘

4.2.41 Product disclosure

Agents should also provide complete information about the product and how it meets the client’s
needs, as well as the life agent’s business relationships with the insurer.

At a minimum, the following key items should be disclosed in writing:
* Provinces and territories in which the agent is licenced to sell;

* The insurer(s) that the agent represents;

* The nature of the relationship with the insurer(s) represented;

* How the agent is compensated (method of remuneration);

* |f the agent may be eligible for additional compensation (cash or non-monetary, such as travel
incentives) based on other factors, for example, volume of business placed in specific period;

* Any conflicts of interest;
* The fact that the client has the right to ask for more information.3'®

Regardless of what disclosure is made and how, life insurance agents should have documentation
in their client files that provides evidence that the appropriate disclosure has been made.

318. Canadian Life and Health Insurance Association (CLHIA). Reference Document: Advisor Disclosure. [online].
Revised June 2017. [Cited July 21, 2017]. https://www.clhia.ca/domino/html/clhia/CLHIA_LP4W_LND _
Webstation.nsf/resources/Financial+Advisors/$file/Advisor+Disclosure+Reference+Document+ENG.pdf
See also: Code of Conduct (British Columbia), s. 5 and 7; Code of Conduct (Alberta), s. 3 and 5; Life Insurance
Council Bylaws, Bylaw 8 — Misconduct and Bylaw 9 — Incompetence (Saskatchewan); Life Insurance and
Accident and Sickness Agents Code of Conduct (Manitoba), s. 1,2,4 and 7.
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4.2.4.2 Disclosure about replacement

To fully understand policy replacement disclosure, a life insurance agent should have a basic
understanding of:3"®

* How policies differ;

* Why it might be appropriate to recommend replacement;

* The risks inherent in replacement even where it may be appropriate;
* Existing insurance that may have cash values;

* Negative tax consequences.

When replacement of a life insurance policy is involved, the agent must comply with all pertinent
disclosure requirements that are designed to protect the interests of the client.

Canadian regulatory authorities have adopted a harmonized disclosure form regarding policy
replacements called the Life Insurance Replacement Declaration (LIRD).3%°

This document outlines a number of essential elements that the client must be aware of prior to the
replacement of a life insurance policy or rider. It helps ensure that the client receives full disclosure
of all relevant details required to make an informed decision. A written comparative explanation of
the advantages and disadvantages of replacing the life insurance policy must be completed with the
LIRD, and copies of the documents provided to the client. Life insurance agents may want to use
questions in the declaration to guide their written explanations. Once the agent has completed the
declaration, he is expected to go over the written explanation with the client.

¥ EXAMPLE

Roberto, a life insurance agent, is contacted by Anne, a policyholder, who
is interested in increasing her life insurance coverage. She has a $100,000
permanent life insurance policy and wants to use the $40,000 cash value to
buy a $250,000 permanent life insurance policy. Anne is leaving for vacation
in two days and wants Roberto to expedite this replacement as quickly as

319. These are dealt with in detail in the product-specific modules. See: Financial Institutions Act, RSBC 1996, c
141, s. 177(a); Insurance Contracts (Life Insurance Replacement) Regulation, BC Reg 327/90; Replacement
of Life Insurance Contracts Regulation, Alta Reg 127/2001; Life Insurance Council Bylaws, Appendix B: Life
Insurance Replacement Declaration (Saskatchewan); Replacement of Life Insurance Policies - Life Insurance
Replacement Declaration (Manitoba): http://www.icm.mb.ca/replacement-of-life-insurance-policies-life-insurance-
replacement-declaration; Replacement of Life Insurance Contracts, RRO 1990, Reg 674; Insurance Act, RSNB
1973, ¢ I-12, s. 369.1; Insurance Act, RSNS 1989, c 231, s. 44; Insurance Act, RSPEI 1988, c I-4, s. 376(2)

b); Insurance Adjusters, Agents and Brokers Act, RSNL 1990, c I-9, s. 45(8); Insurance Adjusters, Agents and
Brokers Regulations, CNLR 989/96: s. 69 to 77.

320. Canadian Life and Health Insurance Association. Replacement disclosure: a guide to preparing the written
explanation required for the life insurance replacement declaration. [online]. Revised August 2014. [Consulted
July 21, 2017].


https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-141/latest/rsbc-1996-c-141.html
https://www.canlii.org/en/bc/laws/regu/bc-reg-327-90/latest/bc-reg-327-90.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-127-2001/latest/alta-reg-127-2001.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-127-2001/latest/alta-reg-127-2001.html
http://www.icm.mb.ca/replacement-of-life-insurance-policies-life-insurance-replacement-declaration
http://www.icm.mb.ca/replacement-of-life-insurance-policies-life-insurance-replacement-declaration
https://www.canlii.org/en/on/laws/regu/rro-1990-reg-674/latest/rro-1990-reg-674.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-i-12/latest/rsnb-1973-c-i-12.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-231/latest/rsns-1989-c-231.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-i-4/latest/rspei-1988-c-i-4.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-i-9/latest/rsnl-1990-c-i-9.html
https://www.canlii.org/en/nl/laws/regu/cnlr-989-96/latest/cnlr-989-96.html
https://www.canlii.org/en/nl/laws/regu/cnlr-989-96/latest/cnlr-989-96.html
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possible. Roberto knows that replacing an existing life insurance policy with a
new one is often not in the policyholder’s best interest. However, Anne is in a
hurry and Roberto feels that there is not enough time to explain to her all the
pros and cons of a replacement. He does not want to risk losing the sale by
making Anne impatient. Roberto acted appropriately when he decided to tell
Anne that regulations require that he discuss the situation with her further and
provide her and the insurance company with a summary of this discussion. ‘

4.2.4.3 Commission sharing

Commission sharing is the payment of a fee, or an exchange of something of value, that is based
on a percentage of commission earned on a sale of a life insurance product. Before splitting
commissions with another life insurance agent, the agent should ensure that the person is
appropriately licenced where necessary, in order to receive the split. Moreover, it is an obligation of
the agent to disclose to his client that there has been or will be a commission splitting and provide
all relevant details of the commission splitting to his client.3?!

¥ EXAMPLE

Phytos is a real estate agent. His client Martha has just purchased a beautiful
mansion and Phytos recommends that she visit his licenced life insurance
agent, Fred, who can help her obtain life insurance to cover her mortgage in the
unfortunate event she should pass away. Unbeknownst to Martha, Phytos always
recommends Fred because they have a private agreement whereby Phytos
receives 50% of the commission owed to Fred from the sale of the life insurance
product. Martha purchases the life insurance without full disclosure of the facts. ‘

4.2.4.4 Referrals and referral fees

Referral arrangements consist of a fee paid for each lead or prospect, regardless of whether a sale
eventually occurs. These payments cannot be contingent upon a sale and cannot be a percentage
of the commission earned unless the payment is being made to another licenced individual. The
agent should disclose details of referral arrangements to clients. The document setting out licencee
responsibilities issued by the Insurance Council of British Columbia confirms this by stating:

321. Financial Institutions Act, RSBC 1996, c 141, s. 178; Life Insurance and Accident and Sickness Agents Code of
Conduct (Manitoba), s. 4.


https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-141/latest/rsbc-1996-c-141.html
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Before paying a referral fee, certain conditions must be met:

* Licencees must be satisfied that the person to whom they are paying the
referral fee did not engage in any insurance activities with the client. (...)

* Once satisfied the third party did not act as an insurance agent, a written
disclosure must be provided to the client stating that the person is being
compensated for the referral.3

Any payment of a referral fee when the above conditions are not met will be considered a
deceptive practice and may lead to penalties.

This may vary from one jurisdiction to another. The agent should take the time to verify with the
relevant regulator before entering into a referral fees agreement.

¥ EXAMPLE

Jonathan has an arrangement with several real estate agents who will refer
home buyers to him for life insurance. He pays a flat fee per name referred and
the payment is disclosed to the potential client. If Jonathan had not disclosed
this to his clients, he would be acting in an unethical way. ‘

In Ontario, the Insurance Act does not prohibit referral fees. What it does prohibit is a person or
corporation acting as an agent without having a licence or an insurer, agent or broker paying a
commission, or anything of value, to a person who is not licensed and is engaging in activities
that would require licensing (s. 403 of the Insurance Act). As long as the person who provides
the referral is not engaging in acts that would require an insurance agent’s or insurance broker’s
licence, that person and the agent may enter into a financial arrangement for referrals (not sharing
of commission). The Insurance Act does not specifically address or set a value for such referrals,
it should be nominal in nature.??

4.2.5 Acting in compliance with regulations and codes of conducts

Agents have a responsibility to act in compliance with the regulations and requirements applicable
to them in the various regulatory documents they will read and sign.

322. Insurance Council of British Columbia. Licensee responsibilities. [online]. [Cited July 21, 2017]. http://www.
insurancecouncilofbc.com/publicweb/LicenseeResponsibilities.html. See also: Financial Institutions Act, RSBC
1996, ¢ 141, s. 178; Marketing of Financial Products Regulation, BC Reg 573/2004, s.,4; Code of Conduct
(British Columbia), s. 7.3.2 and Appendix llii). In Manitoba, no agent shall, directly or indirectly, pay or allow,
or offer or agree to pay or allow, any commission or other compensation or anything of value to any person to
prospect for insurance unless that person holds at the time a subsisting insurance agent’s licence (Insurance
Act, The, CCSM c 140, s. 378(1)).

323. If the Financial Services Commission of Ontario becomes aware of referral payments that appear inordinately
high, this could lead to an investigation to determine whether the payments are for more than simple referrals.


https://urldefense.proofpoint.com/v2/url?u=http-3A__www.insurancecouncilofbc.com_publicweb_LicenseeResponsibilities.html&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=DrEbtHCcNxzMC88rJmHWq-lPiZPhqhsT2_nQphsBG6E&e=
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.insurancecouncilofbc.com_publicweb_LicenseeResponsibilities.html&d=DwMFAw&c=kKMeWEPojfTufBBCn6c0NsCswl1Dvj5uNFqOEIgdR8M&r=B-LP2tkUUtuz8XLa8nTwF74ZpR5lfY4YYtaQI2DK9Yo&m=spWSJiPc5dqsa9ggsGYCmY-74JL8HHNT-sJf2rXTZVM&s=DrEbtHCcNxzMC88rJmHWq-lPiZPhqhsT2_nQphsBG6E&e=
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-141/latest/rsbc-1996-c-141.html
https://www.canlii.org/en/bc/laws/regu/bc-reg-573-2004/latest/bc-reg-573-2004.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-i40/latest/ccsm-c-i40.html
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Three of the main responsibilities are discussed in the following order:

* Maintain the required liability insurance, errors and omissions (E&QO) coverage (or professional
liability insurance);

* Document the file;
= Deliver the contract.

4.2.5.1 Maintaining the required liability insurance, errors and omissions (E&O) coverage

Agents are required to have errors and omissions (E&QO) coverage. It provides indemnity for
negligence, error, or omission (professional liability insurance) and protects life insurance agents
from financial losses they may suffer. As FSCO points out in their requirements:

All life insurance agents must have Errors and Omissions (E&O)
insurance as specified in Section 17 of Regulation 633 as amended
by Regulation 760/94 under the Insurance Act. The E&O insurance
is required for selling activities under a life insurance agent’s licence
and not for selling activities under other licences or registrations.3?*

¥ EXAMPLE 1

Lowenna sues her life insurance agent, Anthony, to recover a financial loss
stemming from him having provided incorrect advice. This is an error on
Anthony’s part and he can claim on his E&O coverage. ‘

¥ EXAMPLE 2

Kensa made a complaint about her life insurance agent, Paul, because he had
not informed her of an important issue pertaining to her annuity contract. This
was an omission on Paul’s part and he will use his E&O coverage to provide
indemnity for any financial loss Kensa may incur. ‘

This coverage applies to negligence, errors and omissions, but not to intentional acts,
misappropriations, fraud or criminal activities such as forgery3#.

324. Financial Services Commission of Ontario. Errors & omissions insurance: Requirements for licensed life
insurance agents. [online]. [Cited July 21, 2017].
https://www.fsco.gov.on.ca/en/insurance/lifehealthbulletins/Archives/Pages/Ih-02_95.aspx
See also: Insurance Council of British Columbia, Rule 7(11); Insurance Agents and Adjusters Regulation, Alta
Reg 122/2001, s. 33 to 36; Life Insurance Council Bylaws, Schedule A, Part Il (Saskatchewan), s. 6; Insurance
Agents and Adjusters Regulation, Man Reg 389/87 R, s. 12 and 14; Agents, O Reg 347/04, s. 13.

325. However, such additional coverage is mandatory in Alberta, Saskatchewan, Manitoba, Ontario and
Newfoundland and Labrador (loss resulting from fraudulent acts).


https://www.fsco.gov.on.ca/en/insurance/lifehealthbulletins/Archives/Pages/lh-02_95.aspx
https://www.canlii.org/en/ab/laws/regu/alta-reg-122-2001/latest/alta-reg-122-2001.html
https://www.canlii.org/en/mb/laws/regu/man-reg-389-87-r/latest/man-reg-389-87-r.html
https://www.canlii.org/en/mb/laws/regu/man-reg-389-87-r/latest/man-reg-389-87-r.html
https://www.canlii.org/en/on/laws/regu/o-reg-347-04/latest/o-reg-347-04.html
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The agent should maintain uninterrupted E&O coverage in accordance with the requirements
of the province or territory in which he sells life insurance or provides service to clients, and, if
required, arrange and pay for extended errors and omissions coverage if leaving the business,
retiring or selling the practice (run-off insurance).

¥ EXAMPLE

Elizabeth, a life insurance agent, intends to retire at the end of the year. She
intends to maintain her E&QO insurance coverage as long as possible. She also
intends to negotiate with the person who buys her book of business to accept
liability for any claims after she sells it. ‘

4.2.5.2 Documenting the file

In order to mitigate any potential complaints or even lawsuits against an agent, he must keep
detailed notes and correspondence of the original transactions, the recommendations made and
the client’'s acceptance/non-acceptance of those recommendations. By doing so, the agent will
have the necessary proof readily available to prove he carried out his business correctly. In the
event that the agent made an error, the relevant files will show this and the agent will need to take
the appropriate steps with his E&O insurer.

¥ EXAMPLE

Tuan-Anh, a life insurance agent, is contacted by a lawyer representing a client,
Jackie, who claims misrepresentation. They are threatening to file a lawsuit
against him seeking damages and to go after the removal of his insurance
licence. Tuan-Anh will need to have all the files and documents available to help
defend his position. Tuan-Anh must also notify his E&O insurer immediately of
the situation. ‘

4.2.5.3 Contract delivery

In delivering a contract to the insured, the agent has important duties to perform, which must be
carried out accurately and in good faith. An agent should not deliver the policy to the client without
verifying and ascertaining any potential change in his health status. An agent must be certain
that between the time of signing the contract and delivering it, no change in the health status
of the client has occurred. When the insurance policy is delivered (usually within 30 days), the
agent must check that the insured is still in good health. If the agent notices that there have been
significant changes in the client’s insurability since the application was signed, he must not give
him the policy and he must have the application updated.
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¥ EXAMPLE

Jeff, a life insurance agent, meets with his client Annabelle to have the finalized
contract signed. As soon as Annabelle walks into his office he asks if there has
been any change in her health since he asked her the initial questions on her
health status. Annabelle says no and that the nurse had visited to carry out
the routine check. Jeff is satisfied that all is in order and delivers the contract.
If Annabelle had said that she had been hiding a pre-existing health condition
or recently been diagnosed with an illness then Jeff would have had to submit
another application with the up to date information. ‘

4.2.6 Handling complaints in a timely and fair manner

Life insurance agents are required to handle complaints in a timely and fair manner. Agents are
obliged to deal with complaints in good faith.32¢

4.2.6.1 Definition of complaint

A complaint is defined as an expression of dissatisfaction about the service provided by an agent.
It may involve a claim for a financial loss.

4.2.6.2 Ethical complaints

Complaints involving unethical behaviour or alleging violations of codified ethical standards, such
as a code of conduct and ethics, should be taken seriously.

4.2.6.3 Procedures to follow

The life insurance agent should maintain a complaint log (register) to track complaints, to
provide any required reports and to maintain a state of readiness for regulatory and other audits.
The complaint log should maintain information in a consistent fashion. At a minimum, it should
summarize the following:

* Life insurance agent;
* |nstances of complaint, whether written or oral;
* Recipient of complaint;

* |ndividual handling the complaint;

326. Code of Conduct (British Columbia), s. 7; Code of Conduct (Alberta), s. 5; Life Insurance Council Bylaws, Bylaw
8 — Misconduct (Saskatchewan), s. (2)(0); Life Insurance and Accident and Sickness Agents Code of Conduct
(Manitoba), s. 8.
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*  Summary of complaint, with details on whether a regulatory authority is involved;

* Whether the complaint was reported to the insurer and/or Managing General Agent (MGA), and
the contract information;

* Steps towards resolution;
= Statement of resolution;

= Date of resolution.

4.2.7 Core ethical values

It is important that the life agent keep his business practice and conduct within the principles and
the rules of core ethical values, which, as discussed, include:

* Acting in good faith (care, competence and integrity);

* Managing conflicts of interest properly;

* Refraining from unfair or deceptive acts or practices;

* Making proper disclosure;

* Acting in compliance of regulation and codes of conducts;

* Handling complaints in a timely and fair manner.

It is recognized that all industry players, agents included, benefit from enhanced public trust.
This trust can be maintained by developing an ethical culture that will provide a framework that
motivates and guides appropriate agent decisions.

4.3 Licencing process and regulations

This Section describes the licencing process and regulations for carrying a licence.

4.3.1 Purpose of licencing life insurance agents and agencies

Licencing is an integral part of the legal and regulatory framework. The notion of public order in
licencing aims to protect the public against incompetent agents, unfair or deceptive practices and
unethical activities. Licencing is fundamental to the regulation and supervision of life insurance
agents to adequately protect clients.

Life insurance agents are required by statutory law to hold a life insurance licence for each province
or territory where they carry out business. Terminology such as “authorization,” “certification” or
“registration,” are sometimes used in place of “licencing” depending on the province or territory. For
the purposes of this Chapter, these terms are collectively referred to as “licencing.”
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It is the life insurance agent’s responsibility to limit his practice to areas in which he has been
trained, educated and above all licenced. An agent should only sell what he is licenced to sell and
only in the province or territory in which he is licensed.

4.3.2 Licencing regime

New applicants for a life insurance licence must have completed the Life Licence Qualification
Program (LLQP). There are two types:

* Full LLQP;
* LLQP Accident & Sickness (A&S).

The full LLQP combines life insurance and accident and sickness insurance training. The LLQP
Accident & Sickness (A&S) covers accident and sickness insurance only. An A&S agent would then
be prohibited from selling any other type of insurance, unless he obtains the full licence to do so.

In addition to passing the LLQP, the applicant must submit a fully completed application to the
appropriate licencing authority and the application must be approved before a licence is issued.

New applicants must complete all forms honestly and accurately. Any false or misleading
statements provided by the applicant may result in licence revocation and administrative penalties.

An applicant may not conduct insurance activities without holding a valid licence.

The applicant must then obtain employment or an agency contract. The difference between agent
certification and agency certification is that the first pertains to an individual, while the second
pertains to a corporation.

Fully licenced agents are able to sell products which include the following:
* Individual and group life insurance policies;
* Individual and group accident and sickness (including disability) insurance policies;

* Individual and group annuities (including guaranteed investment accounts (GIA), segregated
funds and immediate annuities).

4.3.3 Selling to and servicing out-of-province clients

For life insurance agents wanting to sell to clients located in another province or territory of
Canada, a reliance model of reciprocal licencing has been created whereby regulatory authorities
in other provinces “rely on the requirements of a life agent’'s home jurisdiction, with the option to
request that an agent meet further requirements specific to the new or host jurisdiction.”3?

327. Canadian Council of Insurance Regulators. Reciprocal licensing. [online]. [Cited July 21, 2017].
http://www.ccir-ccrra.org/en/init/reciprocal_licensing/reciprocallicensing.asp
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The model harmonizes application forms, continuing education standards, and errors and omission
(E&QO) insurance requirements for agents. Provinces and territories are not currently required to
introduce any additional licencing requirements.

This more streamlined licencing regime makes it easier for life insurance agents to be licenced
in multiple provinces. Clients also benefit by being assured that life agents have met common
licencing standards across the country.

4.3.4 Revoking of licence

The regulatory authorities issue the licence and are empowered to suspend or revoke it for any
activities they deem inappropriate, unethical or illegal. Regulatory authorities maintain records of
agents who have had substantiated complaints, suspensions and revocations of licences. These
records are available to clients. An agent who has had a licence suspended may find it extremely
difficult to obtain the trust of potential clients. An agent who has had a licence revoked will find it
extremely difficult to obtain a licence again.

As stipulated in the Insurance Act, Ontario Regulation:

The Superintendent may suspend or revoke a licence on any
grounds on which an application for a licence may be refused or if,
after due investigation and hearing, it appears to the Superintendent
that the licencee,

(a) has violated any provision of the licence in the licencee’s
operations as an agent;

(b) has made a material misstatement or omission in the application
for the licence;

(c) has been guilty of a fraudulent act or practice; or

(d) has demonstrated incompetence or untrustworthiness to
transact the insurance agency business for which the licence
has been granted.3?®

4.3.5 Other products and services for which a licence or registration is
required (not exhaustive)

The selling of the products and services below require an agent to be licenced in:

* Property and casualty insurance;

* Securities, including exchange-traded funds (ETF) or mutual funds;

* Mortgage brokering.

328. Insurance Act O. Reg. 347/04, s. 8.


https://www.canlii.org/en/on/laws/regu/o-reg-347-04/latest/o-reg-347-04.html
https://www.canlii.org/en/on/laws/regu/o-reg-347-04/latest/o-reg-347-04.html#sec8_smooth
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4.3.5.1 Property and casualty insurance

To sell property and casualty insurance, a life insurance agent is required by law to hold a separate
and distinct insurance licence.

4.3.5.2 Securities, including exchange-traded funds (ETF) or mutual funds

To sell securities such as stocks, bonds, options, commodities, ETFs or mutual funds, a life
insurance agent must have a licence from the relevant securities’ regulatory or self-regulatory
organization. Each type of security typically has its own licence or separate registration.

4.3.5.3 Mortgage brokering

A life insurance agent wanting to engage in a mortgage brokerage or to act as a mortgage broker
must be licensed by the proper authority. Mortgage brokerage licences are issued by mortgage
broker regulators, which vary from province to province.

If a life agent is carrying out mortgage referrals, he should ensure compliance with legislation
regulating mortgage brokers. Typically, a life agent does not need a mortgage brokerage licence
to give referrals that provide limited information about a borrower to a potential lender (and vice
versa) if the information provided is appropriate.

4.3.6 Other products and services for which no licence is required

Conversely to the products and services above, the following are subject to certain exceptions as
described below.

4.3.6.1 Acting as a deposit broker

Acting as a deposit broker for banks or other deposit-taking institutions in Canada does not require
a licence. At present, no regulatory authorities oversee the activities of these brokers.

4.3.6.2 Acting as a financial planner

Although a licensed life insurance agent does not need a licence to advise clients on their financial
situation and may even feel competent enough to provide financial advice in areas other than life
insurance, it would be misleading for a life agent to refer to themselves as a financial planner.
However, licensed life insurance agents must be careful when referring to themselves as such,
since each jurisdiction might have different relues regarding the use of that title or similar titles,
such as financial advisor.3?°

329. Regulation respecting titles similar to the title of financial planner, CQLR ¢ D-9.2, r. 20.
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CONCLUSION

As seen in this Module, insurance agents are subject to various ethical and professional practice
obligations, which are imposed by applicable legislation, codes of conduct, contracts, etc. Ethics
and abiding by the rules of professional practice are fundamental to licenced insurance agents
and essential in achieving the common objective of insurance regulators to promote professional
excellence for the ultimate benefit of the public. High ethical standards are critical to maintaining
the public’s trust in the insurance industry and in the profession of insurance agent. Sanctions for
non-compliance with the principles and rules that apply to licensed insurance agents can include
important monetary penalties and revocation of the agent’s licence.

The insurance industry is heavily regulated and insurance agents cannot be expected to know all
legal aspects in intricate detail. Nonetheless, it is very important that insurance agents be familiar
with legal aspects and be able to guide clients in the insurance process. Agents should never
hesitate to refer clients to other professional (such as lawyers, accountants and tax specialists)
advisors when questions from clients are outside the scope of their insurance practice.
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APPENDIX A
LIFE INSURANCE (CONCORDANCE SCHEDULE)

ON BC AB SK MB NB NS PEI NL YU NWT NU
Definitions 171 | 37 | 637 133 148 | 132 | 173 | 119 2 76 | 69 | 69
Application of Part 172 |38 39| 838 134 1481, 1 433 | 174 | 120 | 3 77 | 70 | 70

640 149

Group insurance 173 40 641 135 150 134 175 121 4 78 71 71
Issue of policy 174 | 41 | 642 136 151 135 | 176 | 122 5 79 72 72
(documents)
Contents of policy 175 42 643 137 152 136 177 123 6 80 73 73
Contents of group 176 | 43 | 644 138 153 | 137 | 178 | 124 | 7 81 74 | 74
policy
Contents of group 177 | 44 | 645 139 154 | 138 | 179 | 125 8 82 75 75
certificate
Insurable interest 178 | 45 | 646 140 155 | 139 | 180 | 126 | 9 | 83 | 76 | 76
required
Insurable interest 179 | 46 | 647 141 | 1482) | 140 | 181 | 127 | 10 | 8 | 17 | 77
defined
Termination of
contract by Court 1791 | 47 | 648 155.1
Contract taking 180 | 48 | 649 142 157 | 141 | 182 | 128 | 11 85 78 78
effect
Default in paying 181 50 | 651 143 158 | 142 | 183 | 129 | 12 86 79 79
premium
Payment of premium | 182 | 49 %‘22’ 144 159 | 143 | 184 | 130 | 13 | 87 | 80 | 80
Duty to disclose 183 | 51 | 652 145 160 | 144 | 185 | 131 | 14 | 88 | 81 81
Exceptions to duty
to disclose 184 | 52 | 653 146 161 | 145 | 186 | 132 | 15 | 89 | 82 | 82
(incontestability)
Non-disclosure 185 | 53 | 654 147 162 | 146 | 187 | 133 | 16 90 83 83
by insurer
Insurable age 186 | 54 | 655 148 163 | 147 | 188 | 134 | 17 | 91 84 | 84
(misstatement)
Misstatementofage | o0, | 55 | g5 149 164 | 148 | 189 | 135 | 18 92 85 85
In group insurance
Effect of suicide 188 | 56 | 657 150 165 | 149 | 190 | 136 | 19 | 93 | 86 | 86
Reinstatement 189 | 57 | 658 151 166 | 150 | 191 | 137 | 20 | 94 | 87 | 87
Termination and
replacement of 189.1 58 659 166.1
group contract
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ON BC AB SK MB NB NS PEI NL YU NWT | NU

Designation of 190 | 59 | 660 152 167 | 151 | 192 | 138 | 21 95 | 88 | 88
beneficiaries
Designation of
beneficiary 191 60 661 153 168 152 193 139 22 96 89 89
irrevocable
Designation in will 192 61 662 154 169 153 194 140 23 97 90 90
Trustee for 193 | 62 | 663 155 170 | 154 | 195 | 141 | 24 | 98 | 91 91
beneficiary
Beneficiary
predeceasing life 194 63 664 156 171 155 196 142 25 99 92 92
insured
Right to sue 195 64 665 157 172 156 197 143 26 100 93 93
Insurance money not
part of estate and 196 65 666 158 173 157 198 144 27 101 94 94
exempt from seizure
Insured dealing 197 | 66 | 667 159 174 | 158 | 199 | 145 | 28 | 102 @ 95 | 95
with contract
Insured entitled 198 | 67 | 668 160 175 | 159 | 200 | 146 | 29 | 103 | 96 | 96
to dividends
Transfer of
ownership on death 199 68 669 161 176 160 201 147 30 104 97 97
(successive owner)
Effect of assignment 200 69 670 162 177 161 202 148 31 105 98 98
Group life insured, |\, | 5 | g74 163 178 | 162 | 203 | 149 | 32 | 106 | 99 | 99
enforcing rights
Enforcement of right
re creditor’s group 2011 7 672 178.1
insurance

. . 163, 204, 107, | 100, | 100,
Capacity of minor 202 72 673 164 155.2 164 205 150 |33, 34 108 101 101
Proof of claim 203 73 674 166 180 165 206 151 35 109 102 102
Payment of 204 | 74 | 675 167 181 | 166 | 207 | 192 | 35 | 110 | 103 | 103
insurance money 153
Action in jurisdiction 205 75 676 168 11%% 167 208 154 37 111 104 104
Meanmg_ of 183.1
declaration
Limitation of actions * 76 677 184 168 209 155 112 105 105
Documents affecting
right to insurance 207 77 678 170 185 169 210 39 113 106 106
money
Declaration as to 208 | 78 | 679 171 186 | 170 | 211 40 | 114 | 107 | 107
sufficiency of proof
Declaration as to
presumption of 209 78 680 172 187 171 212 41 115 108 108
death
Court orders, 210 | 79 | 681 173 188 | 172 | 213 42 | 116 | 109 | 109
application
Stay of proceedings 211 80 682 173(3) 189 173 214 160 43 117 110 110
Appeal 212 81 174 190 174 215 161 44 118 111 111
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Court order,
insufficient 213 683 175 191 175 216 162 45 119 112 112
evidence, etc.
Payment into court 214 82 684 176 192 176 217 163 46 120 113 113
Simultaneous death 215 83 685 177 193 177 218 164 a7 121 114 114
Insurance money
payable in 216 84 686 178 194 178 219 165 48 122 115 115
instalments
Insurer holding 217 | 85 | 687 179 195 | 179 | 220 | 166 | 49 | 123 | 116 | 116
insurance money
Court may order 218 | 86 | 688 180 196 | 180 | 221 | 167 | 50 | 124 | 17 | 117
payment
Costs 219 87 689 181 196(4) 181 222 168 51 125 118 118
Minors 220 88 690 182 198 182 223 169 52 126 119 119
Beneficiary under 221 | 89 | 691 183 199 | 183 | 224 | 170 | 53 | 127 | 120 | 120
legal incapacity
Presumption against | ,,, | o5 | ggp 184 200 | 184 | 225 | 171 | 54 | 128 | 121 | 121
agency
Insurer giving 223 | 91 | 693 185 201 | 185 | 226 | 172 | 55 | 129 | 122 | 122
information
Interpretation of Part 173
I_Reg_ulation regarding 694 2011
life insurance
Life trafficking 115 152 90 41 32 32
Annmty deemed life 1712) . 639 g(1)kk) “Iif? 148(3) 31
Insurance Insurance
Segregated funds 109-
(variable insurance * 25 25

1M1
contracts)
Unfair and deceptive | 438- . 249- | 239- | 239-
practices 441 253 243 243
Insurance premium . 244- | 244-
tax 253 253
Agents, brokers, 392.1- . 416-462 369- 233- | 230- | 230-
adjusters, etc. 407.2 396.2 248 237 237
Head office . 378(7),

L 403(3) 9),

exemption (licence) (10)
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APPENDIX B
ACCIDENT & SICKNESS INSURANCE (CONCORDANCE SCHEDULE)

ON BC AB SK MB NB NS PEI NL YU | NWT | NU

Definitions 200 | 92 | 695 | 226 | 203 | 186 | 64 112‘(‘)’ 2 174 | 167 | 167
Application of Part 201 | 93,94 696 | 227 | 204 | 187 | 65 | 175 3 175 | 168 | 168
Group insurance 202 | 95 | 698 | 228 | 205 | 188 | 66 | 176 4 176 | 169 | 169
Issue of policy 203 | 96 | 699 | 229 | 206 | 189 | 67 | 177 5 177 | 170 | 170
Contents of policy 204 | 97 | 700 | 230 | 207 | 190 | 68 | 178 6 178 | 171 | 171
S;’i';f'"eme"t clauses | ,qy 23015 | 222 | 69 7 179 | 172 | 172

Contents of group

. 296 98 701 231 208 191 70 179 8 180 173 173
policy

Continuation of A&S
insurance where 297 208 191.1 91 180 9 181 174 174
contract terminated

Contents of group

ipe 298 99 703 232 207 192 72 181 10 182 175 175
certificate

Exceptions or

. 299 100 704 233 210 193 73 182 1" 183 176 176
reduction

Statutory conditions 300 101 705 234 211 194 74 183 12 184 177 177

Omission or
variation of statutory | 301 102 706 235 212 195 75 184 13 185 178 178
conditions

Notice of statutory

i 302 103 707 236 213 196 76 185 14 186 179 179
conditions

Termination for non-
payment of initial or 303 106 714 237 217.4 197 77 186 15 187 180 180
renewal premium

Right where

. . 304 21 714 238 217.4 198 78 187 16 188 181 181
premium unpaid

Insurable interest 305 | 108 | 716 | 239 | 217 199 79 188 17 189 | 182 | 182

defined

Insurable interest 306 | 107 | 715 | 240 | 217 | 200 | 80 | 189 | 18 | 190 | 183 | 183
required

Capacity of minors | 307 | 110 | 718 | 241 | 218 | 201 | 81 | 190 | 19 | 191 | 184 | 184
Duty to disclose 308 | 111 | 719 | 242 | 219 | 202 | 82 | 191 | 20 | 192 | 185 | 185
Incontestability 309 | 112 | 720 | 243 | 220 | 203 | 83 | 192 | 21 | 193 | 186 | 186
Application of

incontestability to 310 | 113 | 721 | 244 | 221 | 204 | 84 | 193 | 22 | 194 | 187 | 187

reinstatement
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ON BC AB SK MB NB NS PEI NL YU | NWT | NU

Pre-existing

o 311 114 722 245 222 205 85 194 23 195 188 188
conditions

Misstatement of age 312 115 723 246 223 206 86 195 24 196 189 189

Designation of

. 313 117 724 247 224 207 87 196 25 197 190 190
beneficiaries

Death of beneficiary

. 314 121 728 248 225 208 88 197 26 198 191 191
or insured, etc.

Trustee for

. 315 120 727 249 226 209 89 198 27 199 192 192
beneciciary

Documents affecting
title and assignment 316 123 730 250 227 210 90 199 28 200 193 193
of contract

Insurance money

free from other 317 124 731 251 228 21 91 200 29 201 194 194
claims, etc.

Group person

insured enforcing 318 128 735 252 229 212 92 201 30 202 195 195
rights

Simultaneous deaths | 319 130 737 253 229 213 93 202 31 203 196 196

Payment into court 320 131 738 254 230 214 94 203 32 204 197 197

Where beneficiary

: 321 132 739 255 | 230.11 215 95 204 33 205 198 198
a minor

Beneficiary under

- 322 133 740 256 | 230.11 | 216 96 205 34 206 199 199
disability

Payment not
exceeding specific 323 134 741 257 | 230.11 217 97 206 35 207 200 200
amount

Payment of

. 324 135 742 258 | 230.11 218 98 207 36 208 201 201
Insurance money

Action in province/

- 325 136 743 259 230.1 219 99 208 37 209 202 202
territory

Insurer giving

. d 326 137 744 260 | 230.12 | 220 100 209 38 210 203 203
information

Undue prominence 327 138 745 261 230.12 | 221 101 210 39 211 204 204

Relief from forfeiture | 328 13 746 262 | 230.14 | 222 102 21 40 212 205 205

Disability benefits 747 230.15 | 222

Presumption against
agency

329 139 748 263 | 230.16 | 223 103 212 41 213 206 206
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APPENDIX C
LIFE INSURANCE (CONCORDANCE SCHEDULE)

SK (NEW) SK
Definitions 8-98 133
Application of Part 8-99, 8-101 134
Group insurance 8-102 135
Issue of policy (documents) 8-103 136
Contents of policy 8-104 137
Contents of group policy 8-105 138
Contents of group certificate 8-106 139
Insurable interest required 8-107 140
Insurable interest defined 8-108 141
Termination of contract by Court 8-109
Contract taking effect 8-110 142
Default in paying premium 8-111 143
Payment of premium 8-112 144
Duty to disclose 8-113 145
Exceptions to duty to disclose (incontestability) 8-114 146
Non-disclosure by insurer 8-115 147
Insurable age (misstatement) 8-116 148
Misstatement of age in group insurance 8-117 149
Effect of suicide 8-118 150
Reinstatement 8-119 151
Termination and replacement of group contract 8-120
Designation of beneficiaries 8-121 152
Designation of beneficiary irrevocable 8-122 153
Designation in will 8-123 154
Trustee for beneficiary 8-124 155
Beneficiary predeceasing life insured 8-125 156
Right to sue 8-126 157
Insurance money not part of estate and exempt from seizure 8-127 158
Insured dealing with contract 8-128 159
Insured entitled to dividends 8-130 160
Transfer of ownership on death (successive owner) 8-131 161
Effect of assignment 8-129 162
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SK (NEW) SK
Group life insured, enforcing rights 8-132 163
Enforcement of right re creditor’s group insurance 8-133
Capacity of minor 8-134 164
Proof of claim 8-135 166
Payment of insurance money 8-136 167
Action in jurisdiction 8-137 168
Documents affecting right to insurance money 8-138 170
Declaration as to sufficiency of proof 8-139 171
Declaration as to presumption of death 8-140 172
Court orders, application 8-141 173
Stay of proceedings 8-142 173(3)
Appeal 174
Court order, insufficient evidence, etc. 8-143 175
Payment into court 8-144 176
Simultaneous death 8-145 177
Insurance money payable in instalments 8-146 178
Insurer holding insurance money 8-147 179
Court may order payment 8-148 180
Costs 8-149 181
Minors 8-150 182
Beneficiary under legal incapacity 8-151 183
Presumption against agency 8-152 184
Insurer giving information 8-153 185
Regulation regarding life insurance 8-154
Limitation of actions 8-5
Annuity deemed life insurance 8-100 ?(1 k) “"f?
insurance
Segregated funds (variable insurance contracts) 3-8 to 3-15
Agents, brokers, adjusters, etc. 416-462
Head office or insurer’s employees exemption (license) None 2(1)d)
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APPENDIX D
ACCIDENT & SICKNESS INSURANCE (CONCORDANCE SCHEDULE)

SK (NEW) SK
Definitions 8-155 226
Application of Part 8-156, 8-157 227
Group insurance 8-158 228
Issue of policy 8-159 229
Contents of policy 8-160 230
Confinement clauses void 8-204

Contents of group policy 8-161 231
Continuation of A&S insurance where contract terminated 8-162, 8-163

Contents of group certificate 8-164 232
Exceptions or reduction 8-165 233
Statutory conditions 8-166 234
Omission or variation of statutory conditions 8-167 235
Notice of statutory conditions 8-168 236
Termination for non-payment of initial or renewal premium 8-169 237
Right where premium unpaid 8-169 238
Insurable interest defined 8-171 239
Insurable interest required 8-170 240
Termination of contract by Court (life or health endangered) 8-172

Capacity of minors 8-192 241
Duty to disclose 8-173 242
Incontestability 8-174 243
Application of incontestability to reinstatement 8-175 244
Pre-existing conditions 8-176 245
Misstatement of age 8-177 246
Designation of beneficiaries 8-178 247
Designation of beneficiary irrevocable 8-179

Death of beneficiary or insured, etc. 8-189 248
Trustee for beneficiary 8-181 249
Documents affecting title and assignment of contract 8-184 250
Insurance money free from other claims, etc. (not part of estate) 8-185 251
Insured dealings with contract 8-186

Group person insured enforcing rights 8-190 252
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SK (NEW) SK
Creditor’s group insured enforcing right 8-191

Simultaneous deaths 8-206 253
Payment into court 8-207 254
Where beneficiary a minor 8-208 255
Beneficiary under disability 8-209 256
Payment not exceeding specific amount ($10,000) 8-210 257
Capacity of minor (16 years old) 8-192

Proof of claim 8-193

Declaration as to sufficiency of proof 8-194

Declaration of presumption of death 8-195

Court order re payment of insurance money 8-196

Order stays pending action 8-197

Order re providing further evidence 8-198

Payment of insurance money 8-199 258
Action in provincel/territory 8-200 259
Insurer giving information 8-201 260
Undue prominence 8-202 261
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