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OF

DANITEL DISNEY 1

Captain of a Company in His Majefty’s 44th Regiment of Foot, and Town-
Major of the Garrifon of Montreal, at the Seflion of the Supreme-Court
of Judicature, holden at Montreal, on Saturday the 28th Day of February,
and thence continued by Adjournments to Wednefday the 11th Day of
March, 1767, before the Honourable Wirrram Hevy, Efg; Chief=
Juftice of the Province of Quebec, upon an Indi¢tment containing twe
Charges, the one for a Burglary and Felony, in breaking and entering
Mr. Thomas Walker's Houfe, at Montreal, on the Night of the 6th Day
of December, in the Year 1764, with an Intention to murder the faid
T homas Walker, the other for felonioufly and of Malice aforethought cut=
ting off the Right Ear of the faid Thomas Walker, with Intention thereby .
to dxsﬁgure him, againft the Form of the Statute of 22 and 23 Car. 1.
Cap. i. in that Cafe made and provided.
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INTRODUCTION.

APTAIN Drsnvey, with five other Gentlemen, refiding in the Diftrict of §
Montreal, had been taken up in the Month of November, 1766, for the Cruel
Affault committed, about two Years ago, upon Mr. Thomas Walker. They
were apprehended by Virtue of Warrants of the Honorable WiLrram Hey,
Efq; his Majefty’s Chief-Juftice of the Province of Quebec, which were founded upon
a long, minute, and pofitive Information given againft them, upon Oath, before the {
faid Chief-Juftice, by George M'Govock, a Soldier of the 28th Regiment of Foot, who |
declared himfelf to have been an Accomplice with them in that Affair, and to have- |
been an Eye-witnefs of all the Proceedings in it. 'The Perfons fo apprehended imme-
diately came to Quebec, and applied to the Chief-Juftice to be bailed; and many of the
principal Perfons in the Province offered to become bound for their Appearance, at the |
enfuing Seflion of the Supreme Court, at Montreal, in order to take their Trials. But,
by reafon of the Magnitude of the Crime, (it being a Capital Offence, of a very odious
Nature) and the Pofitivenefs of the Charge againtt them, the Chief-Juftice thought he
was not at Liberty, confiftently with the Rules of Law, to admit them to Bail; ground-
ing his Opinion herein, both on the general Principles of the Law relating to Bail in cri-
minal Cafes, and on fome very ftrong modern Authorities on this Subjeét, and particu-
larly the two Cafes of 4fon and Greenwood, reported in Sir Fobn Strange’s Reports,
Page 851 and 1138, which feem to be decifive in the Point. They were therefore com-.
mitted to Cuftody, but confined in the eafieft and moft indulgent Manner poffible in |
Mr. William Grant’s Houfe, at Montreal, which is faid to be the beft Houfe in the Pro- |
vince; it having been fuggefted, as a Ground for this Indulgence, that the King’s Prifon
at Montreal was in bad Repair, and not in a fit Condition to receive them. . On the 28th
Day of the Felruary following, in the Yéar 1764, the Chief-Juftice held a Seffion of
the Supreme-Court of Judicature at AMontreal, both for criminal and civil Matters,
which was continued by feveral Adjournments to the Middle of March. And about
the 8th or gth Day of March, a Bill of Inditment, that had been prefented to the Grand- |
Jury againft Captain Difuey, by the Attorney-General, was returned by them a true Bill; .

and on the 11th Day of the fame Month, Captain Difuey was tried upon this Indictment,
and acquitted,
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The whole Record of this Proceeding from the Bill of Indi@ment to the Acquittal and Difcharge

of the Prifoner, inclufively, is as follows:

PrRovINCE of}BE IT REMEMBERED, That at the Seffion of the Supreme-Court of” §

FJudicature of the faid Province of Quebec, holden at Montreal, in the
QUEBEC, ff. Province aforefaid, onthe Twenty-eighth Da,y of February, inthe Seventh |

Year of the Reign of our Sovereign Lord GEORGE the Third, of Great-Britain, and the ¥ erritories there=
unts belonging, KING, Defender of the Faith, and [o forth, before the Hinsurable Wirriam HEv,
Efquire, Chief-Fuftice of the faid Province, affigned by Letters Patent of our faid Sovereign Lovd the King,
under the Publick Seal of the faid Province, to inquire by the Qaths of honeft and lawful Men of the [aid
Province, and by other lawful Ways, of all Treafons, Mifprifions of Treafon, Murders, Felonies, Burg-
laries, Trefpaffes, andother Mifdemeanours whatfoever committed within the faid Province, and the faid
Treafons, Felonies, Burglaries, and other the Premiffes, to hear and determine according to the Laws ard
Cuftoms of that Part of the Kingdom of Great-Britain called England, and the Ordinances of the [aid
Province, and to deliver the Goals of the fuid Province of the Prifoners therein being, and to inquire by the
Qaths of baneft and lawful Men of the Province aforefard, and by other lawful Ways, of all Civil Pleas,
Aétionsy and Suits, as well real and perfonal as mixed, between our faid Sovereign Lord the King and any
of his Subjects, or between Party and Party and the faid Pleas, Aftions, and Suits, to hear and deter-
mines according to the Laws and Cuftoms of that Part of the Kingdom of Great-Britain called England,
and the Ordinances of the Province aforefaid, by the Qath of Samuel M<Kay, Efquire, Monfr. De St.
Ours, Ifaac Todd, Efguire, Monfr. Francis de Belleftre, Lewis Matterel, &fguire, Monfr. De
Contrecaeur, Monfr. De Neverville, Thomas Lynch, Efjuire, Monfr. De la Bruiere, John
Livingfton, Efquire; Mr. Jacob Jordan, Monfr. De Neverville, Monfr. De Normanville, Mofes .
Hazen, Efquire, Monfr. Dailbout de Cuify, AMr. James Porteous, John Dumas, Efguire; William
Grant, E/quire; Samuel Mather, Efjuire, Monfr. Auguftin Baillé, and Myr. John Jennifon, hone/t
and lawful Men of the [aid Difiriét of Montreal, inthe Province aforefaid, being then and there fworn
and charged to inquire v‘?r our faid Sovereign Lord the King, toucking and concerning all Treafons, Mif~
prifions of Treafon, Murders, Felonies, Burglaries, Trefpaffes, and other Mifdemeanours, committed.
within the [aid Diflrié? of Montreal, It is prefented, in Manner and-Form following, that is to fay, Pro-
wince of Quebec, Difirict of Montreal, [I. The Furors, for our Sovereign Lord the King, upon their-
Qathy prefent, That Danicl Difney, of the Town of Montreal, in the Diftrict of Montreal, in the Pro-
vince of Quebec, Efguire, Captain in the FortyL-[ourt/) Regiment of Foot, on the fixth Day of December,
in the fifth Year of the Reign of our Sovereign Lord GEORGE the Third, by the Grace of God, of
Great-Britain, and the Territories thereunto belinging, King, Defender of the Faith, and [o forth, Be~
tween the Hours of Eight and Nine of the Night of the fame Day, with Force and Arms, at.the Town
of Montreal, iz the Difirict of Montreal, in the Province aforefaid, the Dwelling-houfe of 'Thomas
Walker, Efguire, there fituate, with divers other evil minded Perfons, did, felonioufly and burglarioufly,
break and enter, with an Intent felonioufly and of Malice a-fore-thought, himthe faid Thomas Walker,
then and there being, to kill and murder againft the Peace of our fuid Lord the King, his Crown and Digni-
ty: Andihe Jurors aforefaid, upon their Oath afarefaid, Do Sfurther prefent, T hat thefaid Daniel Difney,
on the faid fixth Day of December, in the Year aforefaid, at the Town of Montreal aforefaid, in the
Diftrict aforefaid, did, with divers others evil minded Perfons, with Force and Arms, felonioufly and
of Malice a-fore-thought, and by lying in Wait, make an /Zjézult upon the fard 'Thomas Walker, in the
Peace of God, and our [aid Lord the King, then and there being, and did then and there, Jelonioufly
and of Malice a-fore-thought, and by lying in Wait, cut off the Right Ear of the faid T homas Walker,
with Intention thereby to disfigure the Jaid Thomas Walker, again/t the Peace of our faid Lord the King,
his Crown and Dignity, and againft the Form of the Statute in that Cafe made and provided: Where-
upon the Provofi-Marfbal, of the Province aforefaid, was commanded that he have the Body of the faid
Daniel Difney, then being in the Cuftody of the faid Provoft- Mar/bal, for the Offence aforefaid, by Virtue
of @ certain Warrant to the faid Provefi-Marfhal diretted in that Behalf, by the aforefaid Chief-Fultice
of the faid Province, before him the Jaid Chief-TFuflice of the Province, on Wednélday the eleventh Day
of March, at the faid Court of Oyer and Terminer and General-goal-delivery, held by him the Jaid Chief-
B Fuftice,




Juftice, at the Court-houfe at Montreal aforefaid, in the Diftrict of Montreal aforefaid, in'the Province
aforefaid, on the Twenty-eighth Day of ¥ebruary aforefaid, and continued by Adjournment until the faid
eleventh Day of March next after following, to anfwer concerning the Premiffes: And on the faid eleventh
Day of March, the faid Daniel Difney was brought to the Bar in bis own proper Perfon by the Provafia
Marfhal aforefaid, and being then and there arraigned of the Premiffes above charged wupon him in the
Indictment aforefaid, and demanded whether or no he were guilty of the [ame, and how he would acquit
himfelf thereof, he faith that be is not guilty of the fame and that he theresf puts bimfelf upon bis Country
Jor Good or Evil; And FrRANCIs MASERES, Efjuire, who profecuteth for ocur faid Lord the King in this
Bebalf, doth the like: Whereupon the Provoft-Marfhal aforefaidis commanded to caufe to come “forthwith
before the Chief-"Fuftice aforefaid, twelve good and lawful Men 0}/; the Neighbourhood of the Town of Mon-
teeal aforefaid, in the Difirict of Montreal aforefaid, in the Province aforefaid, and who neither, €.
torecognize &¢c. ‘and thereupon T homas Cox, Randle Meredith, Alexander Patterfon, Foreft Oakes,
- Jacob Vanderheyden, John Dumoulin, Jonas Defauls, William Wier, -Samuel Holmes, James
Morrifon, John Neagles, and George Young, were by the faid Provofi-Marfhal impannelled for
this Purpofe, and being demanded, come, and being chofen, tried, and fworn, to [ay the Truth concerning
the Premiffes, fay upan their Oath, That the Jaid Daniel Difney is not guilty of the Premiffes in the In-
aictment aforefaid charged upon him in Manner and Form, as the faid Daniel Difney, for himfelf above
by bis Plea bath alledged, and-that be did nat withdraw himfelf for the [ame: And thereupon it is
canfidered by the Court here that the faid Daniel Difney, be acquitted of the faid Indiciment, and go
bence without. Day.
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After the Prifoner had pleaded not guilty to the Indi&ment, and the Jury were duly fworn and
~ charged to try the Iffue, the Cafe was opened to the Court and JurybyFrancis MAsERES,
Efq; his Majefty’s Attorney-General for the Province of Quebec, (who was the only Perfon
of Counfel for the Crown on this Occafion) in fome fuch Manner as hereafter followeth:

May it pleafe your Honour, and you, Gentlemen of the Fury,

T is my Duty, as Profecutor for the Crown, on the prefent Occafion, to lay open to you the
Circumftances of the Crime with which the Prifoner at the Bar ftands charged; which I
¢ am perfuaded you will look upon as one of the moft outrageous Violations of the Public Peace
¢ and Order that ever was brought before a Court of Juftice: Nothing lefs than aflaulting a Magif-
¢ trate of unblemifthed Character in his own Houfe, in the Night-time, with an Intention to
¢ murder him; and this in Revenge for an A& done by him as a Magiftrate, in Conjunction
¢ with three other Magiftrates of the Province; in Support, as he thought, at leaft, of the Laws
¢ and Liberties of his Country. If this is an Aétion that ought not to be the Subject of a
¢ Profecution, furely nothing can deferve to be fo: And if thofe who are charged with being guilty
¢ of it are juft Objects of the Compaflion of the Public, I know not what Offenders can excite
¢ their Indignation. It approaches in a great Degree to the moft dangerous of all civil Crimes,
<
<
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High T'reafon itfelf, as ithas an immediate T'endency to over-awe, to check, and even entirely to
ftop the Proceedings of the Magiftrates of the Province in the Adminiftration-of Public Juftice;
without which our excellent Laws are but a dead Letter, and our boafted Liberties and Pro-
¢ perties an empty Sound: And it was attended with Circumftances of deliberate Malice, Revenge,
and Cruelty, that, in the Opinion of all Perfons not deftitute of the Feelings of Humanity,
muft make it compleatly odious: To which may be added the lefs important Circumftance of
the cowardly Manner of its Execution, if the employing ten or twelve armed Men to furprife
< and attack one poor, unfufpeéting, unarmed Man, f{itting peaceably at Home in the Company
of his Wife and Family, can entitle it to that Appellation.
¢ Gentlemen, I am forry to obferve further, that the Perfons who committed this Outrage were
¢ Military Men: For furely this is an Aggravation of the Offence. It is in them an A¢t of Trea-
¢ chery: It is betraying the high and honourable T'ruft repofed in them by their King and Coun-
¢ try, by employing to the Purpofes of Revenge and Malice thofe Arms which had been put into
¢ their'Hands for the Proteltion of their Fellow-Subjeéts, and the Maintenance of the Public
¢ Tranquillity.
¢ Gentlemen, I will now lay before you, in the firft Place, the Occafion that gave rife to the
¢ Crime with which the Prifoner at the Bar ftands charged, and afterwards the Manner and Cir-
¢ cumftances of its Execution and the Share the Prifoner at the B4r took in it.
¢ When the Civil Government was eftablifhed in this Province, in the Year 1764, a Number
¢ of Perfons, in the Diftrict of Montreal, were commiflioned by Governor MurrAY, toalt as
¢ Juftices of the Peace for that Diftrict, and new and great Powers of determining Matters of
¢ Civil Property, not belonging to thofe Magiftrates in England, were given them by the great
¢ Ordinance of September 17th, of that Year, by which the Courts of Judicature were ereéted.
¢ Among the Perfons fo commiflioned were Mr. Thomas Walker, Mr. Dumas St. Martin, Mr.
¢ Livingston, Mr. Knipe, and Mr. Lambe: Thefe Gentlemen, as I am informed, all of them a&ed
¢ in their new Office with Honour and Integrity, and gave general Satisfaction to the People b
¢ their diligent Endeavours to promote their Welfare. . There was one Abufe in particular which
¢ they earneftly laboured to reform, as it was then very generally and very feverely felt by the
¢ Inhabitants of Montreal, and theSubje&t of frequent Complaints. This was the Oppreffion ex-
¢ ercifed by feme Officers of the Army, under the Colour and Pretence of their Right of billgting
¢ Soldiers. The power of appointing Billets was often employed by them to ferve the Purpofes of
¢ gratifying their private Difgufts, and of extorting Money from the People. Three or foun of
¢ the moft drunken and and riotous of the Soldiers would be fent to take up their Quarters at the
¢ Houfe of a fubftantial Citizen, that was thought able to pay a good Price for an Exemption.
* This would alarm him, and oblige him to make the humbleft and moft earneft Intreaties to be

¢ excufed
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excufed from receiving them-upon which an Intimation would be given him, that, if he would
confent to pay Six or %ight Dollars a Month in Lieu of it, he might be excufed, and the Sql-
diers with that Money would provide themfelvés other Quarters. This the poor Man would
readily fubmit to (if he could by any Means raife the Money) rather than fee his Houfe taken
up, his Furniture broken and fpoilt, his Provifions wafted, and fometimes his Wife and Daugh-
ters infulted by fuch boifterous and profligate Inmates: And thus by paying the ‘T'ax required he
would obtain his Exemption, They would then go to another Citizen or two, and by the like
Menaces extort from them the like Contributions. Thofe were the Opprefiions which Mr.
Walker and his Fellow-Magiftrates endeavoured to remove, Mr. Walker, in particular, drew
out a Scheme for billeting the Soldiers, by which he made it appear, that there was no Ne-
ceffity that more than two Soldiers fhould ever be quartered in one Houfe, whereas there were
feveral Houfes at that Time that were burthened with five or fix: So that the Hurdfhips the
People laboured under in this Refpe& were by no Means Evils of Neceflity (in which Cafe they
otight patiently to have been fubmitted to) but were mere Abufes of Power, to anfwer thefe
finifter Purpofes.

¢ 'Gentlemen, in the Beginning of the Month of November, 1764, 2 Complaint, that took its
Rife from this Power of billeting, was brought before Mr. Walker, Mr. Livingston, Mr. Dumas,
and Mr. Lambe, the Juftices of the Peace before mentioned, againft Captain Benjamin Charnack
Payne, of the 28th Regiment, which proved the immediate Occafion of Mr. /7 alker’s Sufferings.
Captain Fobn Frafer, Pay-Mafter-General of the Troops in the Diftrict of Mountreal, and one
of the Prifoners now in Cuftody on Account of this Affair, had been billeted by Lieutenant-
Colonel Chriftie, the Quarter-Mafter-General, on the Houfe of one Mr. Reaume, a French Gen-
tlemah in Montreal, where he accordingly refided till the latter End of Oétober, or Beginning of
November, 1764, atwhich Time he was appointed to an Office by which he became entitled to,
or at leaft pofletled of, a Houfe at the Public Expence; upon which he left his Quarters at Mr.
Reaume’s Houfe, and went to live in the Houfe fo afligned him. - Mr. Reaume, imagining his
Billet was at an End, immediately invited Mr. Knipe, an Englifp Gentleman, who was at that
Time in the Commiffion of the Peace, and who occupied the Rooms underneath thofe poflefled
by Captain Frafer, and had hired thofe likewife of Mr. Reaume, at the Time that Captain Frafer
was about to Jeave them, but had not yet taken pofleflion of them, to come and take Poffeffion of
them according to his Agreement. But he was prevented from doing fo by Captain Payne, who
took Poflefion of them in the Name and Right of Captain Frafer, who infifted that he ftill re-
tained a Right to thefe Quarters, and might either occupy them himfelf, if he fo thought fit, or
permit any other Perfon to occupy them in his Name. "Mr. Reaume deiired Captain Payne to
refign them to Mr. Knipe, to whom he had let them; but Captain Payne refufed to quit them,
and infifted upon his Right to continue in them by Virtue of Captain Frafer’s Billet. Mr. Knipe
thought thefe Pretenfions of Captain Frafer, to occupy thefe Quarters thus by Deputy, to be
both hard and illegal, and wrote two or three Letters to him to complain of them: But, inftead
of recciving any kind of Satisfaction, he was anfwered in a Stile of incredible and unfufferable
Infolence. Upon this he applied to the other Juftices for Redrefs; and Mr. Livingston, Mr,
Dumas, and Mr. WWalker, held a Court in Mr. Reaume’s Houfe, to inquire into the Affair; and
being fatisfied by the Depofitions of Mr. Knipe and Mr. Reauyme, that Mr. Knipe had, by a fair
Agreement, hired the Apartments in Queftion of Mr. Reaume, long before Captain Payne came
into them, and being of Opinion likewife that Captain Frafer’s Right to them was at an End
the Moment he became pofleffed at the Public Expence of another Lodging, which he thought a
better one, they determined that Mr. Knipe had a legal Right to the Apartments, and that Cap-
tain Peyne ought torefign them to him. ~And accordingly, in Conjuncton with Mg Lambe, a
fourth Juftice of the Peace, they figned a Warrant to a Bailiff, to command Captain Payzne to
quit that Lodging. In what Manner this Command of the Juftices was to be enforeed,, I do
not find to be certainly agreed: Thofe who are difpofed to cenfure this Proceeding of the Juftices,
{ay that there was a Claufe in the Warrant commanding the Bailiff to carry Captain Payze to

Prifon, if he refufed to quit the Lodging, and fhould make Refiftance; others inform me other-
¢« wile:
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¢« wife: This however feems to be certain, that it was never their Interition that Captain Payne,
¢ fhould be imprifoned. This will appear by the fubfequent Part of their Conduét.
¢ Gentlemeny I will not now minutely inquire how far thefe Proceedings of the Juftices were
¢ legal, that is, how far they had Right to inquire into and determine this Conteft between Mr.
¢ Knipe and Captain Payne, and to enforce their Decifion of it (if they did fo énforce it) by the
¢ Penalty of Imprifonment.  ButI will only obferve that there feems to be a very reafonable Ground
¢ for fuppofing that all thefe Fhings were within their Jurifdi¢tion, by Virtue of the Powers before-
¢« mentioned, given by the great Ordinance of September 17, 1764, to any two Juftices of the
¢ Peace to hear and determine any Difputes concerning Matters of Civil Property, not exceeding
¢ the Value of Ten Pounds, which probably might take in the prefent Conteft. Nor need we
¢ inquire whether or no the Decifion they thought proper to make, that Captain Payre had no
¢ Right to thefe Apartments, was good in Point of Law: Though here, as well as before, I
¢ fhould incline to think that the Law was with them: For, if we confider that the being free
« from the Neceflity of quartering Soldiers is one of the greateft and moft valued Privileges of an
< Englifh Subjet that it is one of the great Points of Liberty afcertained and confirmed for
< ever by that beft of all Laws in the Statute-Book, the Petition of Right in the third Year of
¢ Charles the Firft That all the Laws of England had been introduced into this Province by the
¢ great Ordinance of the 17th of September, 1764, and that thefe favourite and beneficial ones were
< promifed by the King’s Proclamation, in 1763 and that in England itfelf the Troops are
< only quartered in Public-Houfes, but never in private ones; and that only by Virtue of a par-
< ticular A& of Parliament, annually pafled for that Purpofe; we fhall not wonder at the Un-
¢ willingnefs fhewn by thefe worthy Magiftrates to allow of the Legality of billeting Soldiers upon
¢ private Houfes upon any other Ground but that of mere Neceflity, or for any longer Time than
¢ fuch Neceflity continued; of which, in the Cafe then before them, there could be no Pretence,
¢ furice the Moment Captain Frafer received a Houfe from the Government, in confequnce of his
¢ new Employment, which by going to live in it he acknowledged to be better than his Quarters,
¢ it was evidently no longer neceflary that thofe Quarters fhould belong to him. But whether
¢ they were right or wrong in their Opinions upon thefe Points is not very material. This is
¢ certain, that they meant to determine a Matter that they took to be within their Cognizance,
¢ and that they meant to determine it according to Law, and to do Juftice to the Perfon they
¢ thought to be aggrieved. They therefore ought rather to have received the Thanks of their
¢ Pellow-Subjeéts for their faithful and fpirited Difcharge of their Duty, than to have become
¢ the Objedlts of fo deep and deadly a Revenge,
¢ This Warrant of the Juftices of the Peace was ferved upon Captain Payne the next Day, or
¢ rather, ifiit be true that there was a Claufe of Imprifonment in it, but half ferved by one-of the
¢ Bailiffs of the Diftri&. For the Bailiff fhewed it him, and required him to give up the Apart-
¢ ments to Mr. Knipe; but did not, upon the Captain’s refufing to do fo, offer to make him a
* Prifoner, or convey him to the Gaol. He neither laid hold on him, as is ufual in Arrefts, nor
¢ faid to him, You are my Prifoner, nor told him that he had Orders to carry him to Prifon. But
¢ Captain Payne, as if anxioufly defirous of fuffering an Indignity that might ferve to irritate the
< Soldiers toa high Pitch, and difpofe them to fome defperate Aétof Revenge againft Mr. Walker,
¢ infifted upon going to Prifon, and forced the Bailiff to thew him the Way thither. - The Bailiff
¢ complied, and the Captain went to Gaol: And when he got there, the'Keeper of the Prifon
¢ was unwilling to receive him, becaufe he had not a Warrant direfted to himfelf to authorize
€ him to do fo. = But the Captain infifted upon continuing in the Prifon. = In the mean Time the
¢ Bailiff went and acquainted the Juftices with what had happened, who immediately fent him
¢ back to the Prifon to acquaint Captain Payne that he was not a Prifoner in Confequence of their’
€ Warrant, that it never was their Intention to commit him to Prifon, and that he might go out
¢ of the Prifon when he pleafed: And at the fame Time they fent him a Billet to be quartered at
“ Mr. Crofton’s Houfe, which was the very beft Public-Houfe in the whole Town, the Magif-
¢ trates being unwilling, except where Neceflity obliged them to it, to give Billets upon private
* Houfes. * Captain Payne, however, thought fit to continue in the Prifon, notwithftanding thefe
C 4 Declarations




¢« Declarations from 'the Juftices that he ‘was at Liberty.to leave it whenever he pleifed;iand that
¢ his Imprifonment might be the more public and make the deeper Impreffion jon the Spirits of
¢ the Soldiers, he had Recourfe to a more formal Method of obtaining his Difcharge from it, by
<-applying to the .Chief-]uﬁice of the Province for an Habeas Corpus: and by this Means he was
¢ fet at Liberty. ,
¢ When the: Circumftances of sthis ‘Affair came to be 'public, and .it: appeared ithat Captain
¢ Payne had béen a' voluntary Prifoner, and had continued fo for feveral Days,!it -was by moft
“#Pcople made the Subjeét of Mirth and Laughtet.  This enraged the Captainto a high Degree,
< and made him refolve to!feek fome immediate Revenge againft the Juftices, and moit particu-
¢ larly‘againft Mr. J#alker, as having been the moft active Man amongft them iniall the Com-
¢ plaints about ‘the billeting of Soldiers, and, as he imagined, the principal Promoter. of the
¢ Warrant by which hewas ordered to give up his Quarters, and in confequence of which he had
¢ committed himfelf fo Prifon. Soon after a Refolution was taken to punith Mr. #alker: for his
¢Infolence (that was the Language they made ufe of) by fetting a Mark upon him;. or; by dif~
¢ figuring him in fome fignal and difgraceful Manner: “And fome of the wickedeft and- moft def-
¢ perate Soldiers 'of the 28th.Regiment, under the DireCtion of twa Sérgearits of ‘the.fame Cha-
¢ ralter; Sergeant Meas and Sergeant Rogers, were employed to put it ini Execution,
<. Gentlemen, we fhall produce a Witne(s that was himfelf employed iin this Bufinefs,. and was
¢ prefent at the Execution of ity and who is confequently well acquainted with all the, Circum-
¢ ftances attending'it. His Name is George M*Govock; and he isaSoldier of the 28th Rggiment.
¢ He will tell you, amongft other Things, 'Gentlemen, .that on NMonday the 3d of December,
€'1764, 'that s, three Days before the Perpetration of this Crime; -he 'was defired by Sergeant
¢ Meas+(whe had before that Time acquainted him with the . Defign and engaged himito; be an
¢ A@or in'it) “to go with him to'Lieutenant Totteaham’s Houfe at . Montreal (a Lieutenant and
¢ Adjutant of the 28th Regiment, who was deeply concerned in this Affair) to meet fome Gen-
¢ tlemen who were Friends, as the Sergeant told him, to the Delign of disfiguring Mr., Walker,
¢ though they were not of the 28th Regiment, ‘and to take an Oath of Secrecy never to,difcover
< any of them if'they “fhould happen tobe prefent at the Execution of «it: /That he aceordingly
¢ went with ‘Sergeant Meas to Licutenant Tottenbam’s; and that when they gotthere, ‘the Lieute~
¢ nant himfelf opened the Door: to them, and was accompanied by Captain Daniel| Dufriey;. the
< Prifoner at the Bar, " and ' Lieutenant Simon Evans,-of the 28th IRegiment:  That Lieutendnt
< Tottenban faid to him in the Paffage, in the Prefence of Captain Difney, Lieutenant Evans, and
¢ Sergeant Adeas, fome Words to this Purpofe, . George, i.this; Gentleman (pointing to Captain
¢ Dijney) and others that are within, are defirous that you would promife that, if any.of them fhould
¢ matke any Aitempt to disfigure Myr. W alker,. you-will never difcover ity and that you aould, for their
< further Security, take ran Qath to ‘keep it Jecrat: That'thereupon he confented to' takeithe ;Qath,
and took it immediately, Captain Difrey adminiftering,it to him’oh aBook which/ Licutenant
Tottenham produced, and which the Witnefs believesito have been a Bible. ;- Lieutenant Ewudny
at the fame Time threatened him, that; if ever he difcovered -it, he fhould.foon bemade an
End of, wherever he might happen to live, and that he himfelf would blgw his'Brains out.
Tottenham thereupon faid to Evans, that he need not be afraid of his difcovering the Matter; for
that Sergeant Meas and Sergeant Rogers knew him very well, and could anfwer for his being
faithful.: : . .
¢ After this Converfation in the Paflage,. Sergeant Meas and the Witnefs, M Gowock went, into
the Parlour with ‘Captain Difuey,  Lieutenant Tottenbain-and Lieutenant Fuans; andythere the
(aw the following Perfons, ‘Captain' Fohn Campbell, of the 27th Regiment;,-Captain FohniFrafers
the Perfon already fpoken of, . Lieutenant-Colonel Chriffie, Deputy-Quarter-Mafter-General,
M. 8¢ Lue la Corne, and-Mr. Fofeph Howard. He ftaid in thisi Room about, 2 Quarter of an
Hour, -during which T'ime the Refolution taken to disfigure: Mr. /Zalker was the general Subject
of the Converfation. They all lexprefied their Approbation of: this Defign, ‘and: their Hopes
that itrwould fucceed. © Tlus Witnefs {ays that this Converfation was addiefled to-himjor Ser+
geant Meas, ‘orfpoken with an’ evident Inteation:that they dhouldhear it and that L;Su-;en}ax1t
y ' ¢ 1 ottenham
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< Tptenham further explained to.him, the Defign of introducing him and Sergeant Meas into. that
¢« Company to be that | they might know that thofe Gentlemen .who were ‘there aflembled were
¢ Friends to the Defign of dishguring Mr. Walker, and that thergfore they might not be furprized
¢ or alarmed if they fhould fee them engaged in the Execution of it, either before, or at the fame
¢ ‘T'ime with, and as Affiftants to, the Gentlemen of the 28th Regiment.
¢ Sei‘geant Meas and the Witnefs then quitted. the Parlour, after a Stay of fomething‘ more
¢ thanra Quartegof an Hour,.and went, by Lieutenant Zottenham’s Direétiony into the Kitchen
¢ to drink, and:afterwards returned home about.-Nine o'Clock.
¢ ‘Gentlemen, what I have here laid before ;you concerning this Converfation at Lieutenant
¢ Tottenbam’s Houfe, and the Oath of Secrecy adminiftered to this Witnefs by the Prifoner at the
¢ Bar,. [ have fpoken from the Depofition of this Witnefs, which I have here in my Hand and
¢ before my Eyes, with particular Care not to go one . Jot beyond the Contents of i,
¢ Gentlemen, I muft further inform you,. that this QOath of Secrecy had a great Effect upon the
< Mind of this ‘W itnefs;, a.Circumftance that adds confiderably to the Credit of ‘his Teftimony.
¢« When he had made his_ fitft- Depofition, .which made. mention only of Perfons.to whom this
¢« Qath of Secrecy did-not relate (which Depofition he, fwore to before Mr. Dumas St. Martin,
¢ the Juftice of Peace, on the eighth Day of laft September) he was afked whether that Depofition
¢ contained all he knew of the Matter; upon which he declared that it did not, but faid he would
¢ not reveal any more, becaufe he could not do it without accufing certain other Perfons that
¢ were concerned: in that Affair; whom he conceived himfelf to be under an Obligation never to
¢ difcover, in Confequence of an Oath of Secrecy he had taken for that Purpofe. He was after-
¢ wards brought before his Honour the prefent Chief-Juftice, to confirm and fwear again to this
Depofition in the Prefence, of; Mr. #alker and myfelf.  And his Scruple about the Oath of
Secrecy being then mentioned as an Objeétion to his telling the reft of what he knew, he de-
clared that he would be guided by the Opinion and Advice of the Chief- Juftice and myfelf con-
cerning the Obligation of this Oath: And upon our telling him that we thought fuch an Oath
¢ unlawful and void, that it was unlawful to take fuch an Oath, and {till more unlawful to keep
< it, as it was contrary. to a prior and,{tronger Obligation that every Man is under, for the Sake
¢ of the Public. Good, to declare the whole of what he knows concerningany public Crimes when
¢ called, upon to do fo inthe Courfe of a judicial Inquiry; he was perfuaded to give up his Scruple
¢ and declare the reft;of what he, knew, which makes the Contents of his fccond Depofition.
¢ This Depofition I took down in the Courfe of a very long Examination in the Prefence of his
¢ Honour the Chief- Juftice and Mr. #Zalker; and can fafely affirm that every Word of it came
« freely from the Witnefs without any Suggeltions whatfoever from Mur. Walker; whofe Con-
¢« duét with Refpect to this Witnefs, fo far as [ have been able to obferve it; has been fo very ftrict
¢ and delicate,: that,; inftead of bribing him to fwearas he thould. dictate to him, as Mr. 7alker’s
¢ Enemies have given out; to invalidate this Witnef(s’s ‘T'eftimony, he has barely allowed him a
¢ mecellary Maintenance fince he has made thofe Depofitions, (not without fome Diffatisfaction
¢ and Complaints' of, the - Witne(s on that Account) and. has cautioned him, over and over to fay
¢ nothing but what he was abfolutely fure of: And now, fince this Witnefs has been at Mowtreal,
¢ he has not taken, as @ believe, the juftifiable Precaution (nor have I, nor any other Perfon to
¢, my Knowledge, taken it for him) of reading over to this Witnefs either of his Depofitions in
¢ Order to.refrefh his Memory againft the prefent Trial..  We leave him :to relate to you :what
¢ he can himfelf recollect of the Circuinftances of this cruel; T'ranfation, unaffifted either by our
¢, Admonitions or-his own former Accounts of them. L will now proceed in the Narration of this
¢ unhappy, Bufinefs. : |
<. On Tuefday, the 4th.of Decembery the Day after the Meeting above-mentioned at Lieutenant
¢ Tuttenham’s Houfe, a Plot was laid in Sergeant Meas’s Houfe in the Prefence of this Witnefs
¢ by Sergeant Meas, Sergeant Rogersy  Fohn M Laughlin, Fames Coleman, and Daniel Afhman,
¢ Soldiers of the 28th Regiment, to way-lay Mr. Walker that very Night about:the Dufk of the
. Eyening upon his Return from. his Store-Houfe to his Dwelling-holife; which were at the Dif-
tange of about 2 Furlong from each other: The Defign was to beat and dishgure. him:. (The
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¢ Word coniftantly ufed in all their Corifultations was, Todisfigure.) And the Witnefs faw ther
¢ po accordingly in the Evening into proper Places for aceomplifhing their Purpofe, armed with
¢ Bayonets, and one of them with a Broad Sword. They ftaid upon the Parade in Hopes of
¢ meeting with Mr. Walker, -till paft Eight 0!Clock, ‘and then went Home, concluding that Mr.
¢ Walker muft have gone Home by fome other Way. .And this Witnefs hear'd fome of them
¢ that Evening give this Account of their Difappeintment. :
¢ On the next Day, the Wednefday, another Defign was concerted at Sergeant Meas’s Houfe,
¢ between the Hours of Ten and Eleven o’Clock in the Morning, to way-lay Mr. Walker again
¢ that Evening near his own Dwelling-houfe, in' Order to beat and disfigure him. - This Witnefs
¢ was prefent at Sergeant Afeas’s Houfe at the Time this Defign was concerted; and the Perfons
¢ who concerted it were Sergeant Rogers, Sergeant Meas, M*Laughlin, Coleman, - Afpman, and
¢ Philip Caflles, another Soldier of the 28th Regiment. And accordingly about Eight o’Clock
¢ that Evening thefe Perfons did fet out from Sergeant Afeas’s Houfe to different Parts of the
< Town, in Parties of two Men each. Rogers and Colemnan were in one of thefe Parties, and'did
¢ eet with Mr. Walker, and were feen and taken Notice of by him, as he will inform you, as
¢ Perfons, who, by their Looks and Behaviour, feemed to have fome Defign of attacking him.
¢ But they were prevented from doing it by the Appearance of fome People that had happened to
¢ come out juft at that Time and followed Mr. Walker, and who, thefe Ruffians apprehended,
¢ might interpofe in his Defence or raife an Alarm in the Neighbourhood. They therefore re-
¢ turned to Sergeant Afeas’s Houfe about Nine o’Clock. The Witnefs A/*Govock heard them
¢ afterwards give this Account of their Difappointment.
¢ On Thurfday, the 6th of December, the Aflault was actually committed. And though they
had hitherto, .according to the Account of George M<Govock, intended only to beat and disfigure
Mr. Walker, infuch a Manner as to leave a lafting Mark of Difgrace upon him, they now
feem to have changed their Purpofe to a fafer and more compleat Revenge, by refolving firft to
murder him, and then to carry off one of his Ears in Triumph, as the Indians do the Scalp of
an Enemy. That this was their Defign at the Time of committing this Affault, will appear,
not only from the Manner and Violence of the Blows they gave him, fome wounding him on
the Head withall their Force with Broad Swords, one with a Tomahawk, another with an Iron-
Bar upon the Loins, ‘with a Defign to break his Back, but from the Words {poken by them at
that Time, fuch as that they would finith and difpatch him, and their Declarations that they
thought he had been dead before they left him. Thofe Words, and the Blows which they
accompanied, and moft of the Circumftances attending the Affault itfelf will be proved to you
by the Teftimony of Mr. /#alker himfelf, as well as of the other Witnefs; and the Prefence of
Captain Difney, the Prifoner at the Bar, on that Occafion, to encourage and animate the Soldiers
who gave the Wounds, will be proved to you by the united Teftimony of Mr. and Mrs. Walker.
< About a Quarter before Nine o’Clock at Night, as Mr. and Mrs. Walker were {itting in their
Hill at Supper, a fudden Noife was hear’d at the Door, as of a Number of People ftriving haftily
to get into the Houfe. This Noife was occafioned by their violent Manner of opening the
Quter-Poor, ‘though fhut only upon a Latch. Mrs. Walker upon hearing it immediately cried
out, Entrex, imagining it was a Number of Canadians coming to Mr. Walker upon Bufinefs as
a_Jufkice of Peace, ashe had that whole Day had a great many fuch Applications: But almoft
in the fame Inftant, looking towards the Door, and feeing through the Glafs of the inner Door
a ‘Croud of black Faces rifing one above another, as they ftood on the Steps without, fhe cried
out with ‘the utmoft Surprize, Good God! What is this! This is Murder; this is the Army come to
revenge themfelues.  Mrs. IValker faw them firft; becaufe fhe fat with her Face to the Door.
Mr. Halker fat at the other End of the Table, with his Back to the Door and very near it; I
think he cannot have been more than four Feet from it, which is a Circumnftance, Gentlemen,
it will be proper you fhould attend to. While Mrs. ##alker was crying out in the Manner I
have mentioned, the Ruffjans entered the Room, burfting open the inner Glafs-Door and break-
ing oneof thePanesof Glafs; and Mrs. #zlker clearly diftinguithed Captain Difney, the Prifoner
at the Bar, to be one of them, notwithftanding the Crape hehad over hisFace, whichis fl;‘ut an
¢ indifferent
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¢ indifferent Difguife. Murs. Walker’s Exclamation made Mr. #Palker turn his Head back at the

< Inftant they were entering, which gave himan Opportunity of having one fhort; butfull View
‘¢ of them, and at a very {mall Diftance, before he received a Blow: And itwas in this'full and
¢ near View of them that he clearly diftinguithed Captain Difnzy amongit their Number. - He
¢ alfo took fuch Notice of two other Faces among them, that he thinks he thould know them
¢ again whenever he fhould fee them: But he declares they are not any of the Prifoners now in
< Cuftody in this Place, nor any-other Perfons whofe Names he is acquainted with.

< Gentlemen, upon-the Sight of thefe Affaflins, Mr. /¥alker ftarted up from his Chair, and in
- <rifing received 2 Wound on the Fore-Part of his Head with a Broad-Sword. This Wound was
- ¢ five Inches long, and was given with fuch a Force that one of Mr. #alker’s Servants, who was
¢ then attending him and faw it given, concluded that it muft be mortal to him. Mr. Palker
¢« however did not fink under it, but recollelting that his Arms were in his Bed-Chamber,  he
. -¢ endeavoured to make towards it, in Hopes of making fome Defence, and for that Purpofe rufhed
-« into the Parlour which lay between the Hall and the Bed-Chamber. "But he received.fo man
¢« Wounds from five or fix of the Ruffians as he pafled that he never could reach the Bed-Chamber,
¢ but funk down, fpent with Wounds and the lofs of Blood, intoan armed Chair that was ftand-
¢ ing in the further Corner of the Parlour adjoining to the Door of the Bed-Chamber. = In this
¢ helplefs Condition he received feveral more Wounds and Blows all over his Body, both with
¢« Bludgeons and tharp Weapons, and in particular one very dangerous Blow on the Bone of his
¢ left Leg with fome Iron Weapon, which the Witnefs A7'Govock will inform you was given him
¢ by one Clark, who was by Trade a Smith, who carried with him aPiece of Iron fitted to his
« Hand befides a Bludgeon. He continued in this Situation for athort Time, half a Minute,
¢ pethaps, or a Minute, almoft deprived of his Senfes, but was roufed to make one more Attempt
¢ to defend himfelf by the Terror occafioned by the Threat of inftant Death, For he heared a
¢ Voice, which feemed to come from the oppofite Corner of the Room, pronounce thefe Words,
< Damn him, let me come “to him, and Ill difpatch the Villain with my Sword. Upon this he looked
< up, and faw two Perfons, whom he conjectured to be Officers, advancing towards him from
« the oppofite Corner of the Room, from which the Voice had feemed to come, oneof whom was
.« armed with Piftols, and the other held a Small Sword in his Hand, which he pointed at Mr.
« Walker’s Breaft. ‘This latter Perfon Mr. #alfer believed to be the Prifoner at the Bar; but as
< his Eyes were then full of Blood from the many Wounds he had received, and his Mind in great
< Confufion, he will not take upon him to {wear it was he. But 44'Govock the Accomplice, who
<« was prefent on this Occafion, will confirm the Sufpicion of Mr. Zalker, and inform you that
<« he faw Captain Difney advance in that Manner, with his Sword drawn, towards Mr. Walker,
¢« and heared him pronounce thofe Words. 'Whoever it was, you will obferve, Gentlemen, that
« it proves beyond a Doubt that the Intention of the Aflaffins at this Time was to murder Mr.
s Walker, and not barely to disfigure him. Mr. Walker refolved, though quite unarmed, to do
¢ what he could to defend himfelf, and accordingly advanced towards thefe two Perfons and
< attacked them furioufly with his Fifts, and had the good Fortune to put afide the drawn Sword
< with his left Hand without receiving a Thruft from it. - But he was immediately furrounded by
< the other Ruffians. One of thefe Seized him by the Throat; and Mr. #alker did the fame to
< him, and at the fame Time endeavoured to get near the Fire-Place in Order to take up the
< Shovel or Tongs for want of better Weapons. Upon this another of them took hold of his
¢« Right Thigh, and they both together endeavoured to lift him up and lay him on the Fire; the
¢ Terror of which cruel Death giving him new Strength and Spirit, he difengaged himfelf from
¢ them both, by fuddenly putting his Hands againft the Chimney-Piece, and pufhing himfelf from
<it with all his Force. But in the Inftant of his doing this he received a deep and dangerous
¢ Wound from another of the Aflaffins on the left Side of the Head near the Crown, which felled
¢ him to the Ground; and foon after, while he lay helplefs on the Floor, he received another
¢ moft violent Blow on his Loins, which would have broke his Back (as no Doubt it was intended
“to do) if it had not been for a large Silver Buckle in the Waiftband of his'Breeches, which re-
¢ ceived the Blow and fomewhat broke the Force of it, which was fuch that the Buckle was
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¢ very much bent by it. After this Blow on the Back, Mr. #alker continuing to lie helplefs
¢ and almoft motionlefs on the Floor, with his Face downwards, one of the Villains either knelt
¢ or fat upon his right Side, and cut off a Part of his right Ear, and endeavoured at the fame
¢ Time to cut his Throat: But finding this to be difficult by Reafon of the Motions Mr. #alker
¢ made to prevent it by fqueezing his Head down clofe to hisShoulder, and putting uphis left Hand
(the little Finger of which was by thisMeanscut to the Bone) and being in a Hurry to get away, as
the Neighbourheod began now to be alarmed, he made off with the Reft of his Companions .
without effecting it, and carried oft the Ear in Triumph. They thought however that they
had left Mr. Walker either dead or in a dying Condition: For Mr. Walker heared one of them
fay, juft before they went off, Damn him, be is dead, and another fay, We have done for him.
And with good Reafon indeed they might fuppofe fo, fince there are very few Men in the World
that could have furvived fuch a Number of Wounds and Blows as he had received, they being
no fewer than Three Score, of which Eight were dreadful Wounds from fharp Weapons, and
Fifty-two were Contufions.
¢ The Ear was immediately carried to Lieutenant Tottenbam, asappeared by his own Exami-
nation, where he fays that twoMen in difguife and mafked, or with their Faces blacked, came
into his Houfe about g 0o’Clock at Night, and throwing down a Piece of Fleth upon the "Table,
faid, There's that Rafcal Walker’s Ear, and then withdrew without faying a Word more. M.
Wellb, the Officer of General Burton’s Guard, and Mr. Baker, the Surgeons Mate of the Regi-
ment, were at that Time with Mr. Zottenham: But it does not appear that they made any
Attempt to ftop the Men who brought them the Ear. As foon as they were gone, Mr. Tottenbam
wrapped the Ear up in a Piece of Paper, and fent Mr. #%/h with it to General Burton, who
fome Hours after fent it to Mr. Lambe, the Juftice of Peace before-mentioned, to be difpofed
of as he thould think proper. 5
¢ Thefe Particulars of this Aflault will all be proved to you by Mr. 7Zalker himfelf without
the Affiftance of the Accomplice, whofe Evidence however will confirm them and acquaint
you with the Names of the principal Perfons concerned in the Execution of them. He will tell
you that the Blow on the Head that brought Mr. #alker to the Ground and quite fubdued him,
was given him by Sergeant Meas with a Tomahawk, and that the Perfon who gave him the
Blow on his Back when he was down was Thomas Donnelly, who afterwards boafted of it in the
Hearing of the Witnefs, and faid he thought he had broke his Back; and that Sergeant Rogers
was the Man that cut off his Ear and carried it off.
< While fome of thefe Ruflians were employed in attacking Mr. #alker in the Manner that has
been related, others of them were employed in aflaulting and driving away the reft of the Family.
Mrs. Walker and Mifs Heard (who is fince married to Mr. /7ade, who was fitting at Supper
with Mr. and Mrs. #alker, and Fobn Lilly, Mr. Walker’s Clerk) efcaped though the Kitchen
into the Yard; where, not being purfued, they remained till the Afiair was over, fobn Lilly
was attacked by fome of the Ruffians, who gave him three deep Cuts on the Head with a Broad-
Sword, one of which knocked him down; but recovering himfelf pretty foon, he ftruggled with
one of the Fellows and puthed him into 2 Window, and then.rufhed out at the Street-Door
through the Midft of a Party of five or fix more of the Rufhans that guarded it, in Order to
alarm the Neighbours; to prevent which two of their Number purfued. him, the reft crying
out to them, Damn him; fhoot him; don’t let him efcape. But they did not overtake him. And
William Fontaine, Mr. Walker's Servant, who was waiting upon him at Supper at the Time of
this Affault, was purfued by one of them with a naked Broad-Sword in his Hand into the Gal-
lery: ‘There he efcaped the Fury of his Purfuer by leaping down from the Gallery into the
Yard through fome of the broken Rails. The Stroke aimed at him by his Purfuer fell upon
the Rails of the Gallery, and, as he believed, upon his Coat, as he afterwards found it had
| ¢ been cut. .
< Such;. Gentlemen,  were the Circumftances of this tragical Affair. Before 1 proceed to lay

¢ the Proofs of them before you, I will beg leave to mention a few Obfervations, concerning the

« Nature of the Charges contained in the Indiément. o
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¢ The firft Charge in the Indiément is for a well-known and very high Offenfe at the Com- |

¢ mon Law, called a Burglary; which confifts in breaking and entering a Man’s Houfe in the '

¢ Night-time with anIntent to commit aFelony. In the prefent Cafe it is charged that the Felony
¢ intended to be committed was a Murder, of which I believe, when you have heared the Proots
¢ of the Particulars I have opened to you, you will have little Room to doubt. If this Intention
¢in the Ruffians who aflaulted Mr. /#alter is proved to your Satisfacton, together with the Pre-
¢ fence of the Prifoner at the Bar at this T'ranfaction, you muft find him guilty of this firft Charge
¢ in the Indiément, which will render the Confideration of the fecond Charge of lefs Importance,
¢ But if it fhould appear to you that the Prifoner was concerned in this Affair, but that there was
¢ no Intention to murder Mr. Walker, (though this is what I cannot well fuppofe) the Prifoner
¢ muft be acquitted upon the firft Charge, and found guilty only upon the Second.

¢ The fecond Charge is founded upon the famous A& of Parliament for preventing malicious
¢ Maiming and Mutilation, paffed in the 22d. Year of CHaRLEs the II, and ufually known by
¢.the Name of .the Coventry-A¢ft, from the brave Sir ohn Coventry, whofe Sufferings were the
¢ Occafion of making it. Concerning this A& of Parliament two very ftrange Opinions have
¢ been entertained by fome Perfons in this Province: The Firft is, that the Aét of Parliament is
¢ not in Force in this Province; the Second, that, {uppofing it to be in Force here, the Injury
¢ done to Mr. Walker does not fall within it. I will endeavour to thew the Falfhoed of both thefe
¢ Opinions.

¢ It has been faid in Support of the Firft of thefe Opinions, that this Law is notin Force in the
¢ other Provinces of North-America, and therefore ought not to be fo here. This Conclufion is
¢ by noMeans juft. ThisProvince has nothing to dowith theother Provinces of Naorth- America; nor
¢ indeed have thofe other Provinces any Connexionwith eachother. The Lawsin each Province are
¢ differentfrom thofeinevery other, as the different A&s of their Aflemblies (which have exercifed a
¢ Legiflative Authorityinthem) and the different Dates of their original Settlement by Engli/b Plan-
¢ ters have contributed to vary them. And the Laws of all the Colonies are, from the fame Caufes,
¢ different from the Laws of Great-Britain itfelf. 'The common Principle; upon which they all
¢ feem to be eftablithed, I apprehend to be this; that every Set of Englifh Planters, upon their
¢ firft occupying and fettling a new Colony, have carried with them the Laws of England then in
¢Force at the Time of their leaving it to go to the new Colony: That thisis the original Syftem
¢ of Laws which they imported into the new Colony; and that this Syftem was increafed or varied
¢either by new Acts of the Briti/h Parliament paffed fince the Settlement of the Colony, contain-
¢ing exprefs Wordsextending toit, or by the A&s of their own Aflemblies under the Powers com-
¢ municated to them by the Royal Charters. Thus the Laws of England in Force in the Reign
¢ of JamEes the I. will be the Bafis of the Laws of a Colony that was firft fettled in his Reign:
¢ And in fuch a Colony the Coventry-At, which was made in the Reign of CuarLEs II. will
¢ not of Neceflity be a Part of the Law of the Colony, becaufe that A& does not exprefsly men-
¢ tion the Colontes: It will therefore be, or notbe, a Part of the Laws of fuch a Colony accord-
¢-ing as their Governor, Council, and Affembly fhall have, or have not, adopted it, fuppofing
¢ that thofe provincial Legiflatures have a legal Power to make Laws of that high Importance.
¢ And thus it may happen that in fome of the North-American Colonies this Law may be in Force,
¢ and not in others. Whether in Fa& it is in Force-in any of them we need not here inquire.
¢ With Refpelt to this Province, itis certain that this excellent A& of Parliament is as much in
¢ Force here as Magna Charta, or the Petition of ‘Right, or the Law of Henxry VIIL that
¢ takes the Benefit of the Clergy from Wilful murder of Malice aforethought, or any other the
¢ moft ufeful or moft refpected Laws of England: For it is founded: on the {ame Authority with
¢ them, namely, the Authority of the great Ordinance of the Legiflature of this Country, Ge-
¢ neral MurrAY and his Council, of September 17, 1764, by which they introduced into this
¢ Province, at one Stroke, the whole Syftem of the Laws of England then in Force, and confe-
“quently amongft the reft thisexcellent A& of Parliament.. That Ordinance inftitutes the pre-
¢ fent Court of King's-Bench; or Supreme Court of Judicature, in which we are now affembled,

“ and ordains that the Chief-Juftice of the Province, who prefides in ity fthall hear and determine
¢ all .
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. ¢ all criminal and civil Caufes agreeable to the Laws of England,: which certainly muft mean the

< Laws of England then in Being. And befides, the Chief-]Juftice’s Commiflion, which you
¢ have heard read, runs in the fame Style with this Ordinance, and directs him to hear and de-
¢ termine all Matters that come before him agreeably to the Laws of England and the Ordinances
¢ of this Province hereafter to be made. Either therefore this great Ordinance (upon which all

the Proceedings of the Courts of Judicature in the Province, both civil and criminal, have been
founded ever {ince the. pafling it) and likewife the Diretions contained in the King’s Com-
miffion to the Chief-Juftice, are void and of no Authority, and none of the Laws of England

are the only Laws that are really ftill in Force (as they certainly would have been if this Or-~
dinance had not been made) ‘or it muft be allowed that this excellent and beneficial Law,, called
the Coventry-A¢t, was introduced here by that Ordinance, together with all the other Laws of
England in Being at the Time of pafling it.

¢ The fecond Opinion, that the Injury done to Mr. W alker does not come within the Coventry-
Az, though not fo intirely deftitute of all Colour of Reafon as the former Opinion, will yet,
I believe, upon Examination appear to be ill-grounded. The Coventry-A¢t fays, that, whoever
fhall on purpofe, and of Malice-aforethought, cut or difable the T'ongue, putout an Eye, flit
the Nofe, cutoff a Nofe or Lip, or cut oft or difable any Limb, or Member, of any Subjeét,
with.Intention in fo doing to maim or disfigure him, fhall be guilty of Felony without Benefit
of Clergy. Thefe arethe Words of the Act, in which it is-certain the Cutting off an Ear is

<

<

3

€

<

(<

¢ not mentioned. But, Gentlemen, is it not plainly comprehended within the Word Aember 2
« T
o
s
1
s
[
9
o
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I'o what Purpofe, after enumerating the feveral Features of the Face, does the Statute add the
Words Limb or Member, unlefs it be to extend its Protection to all the other Organs of the Body
by ufing the moft general and comprehenfive Words the Language affords. Certainly by the
Word Limb we muft underftand the larger Parts of the human Body that are feparate from the
Trunk, namely, the Arms and Legs, and perhaps the Hands and Feet, and by the Word
Member the {maller Parts of it, fuch as the Fingers, and particularly the Ears, as being more
likely to be the Object of a malicious Intention to disfigure by Reafon of the Refemblance of fuch
an Injury to a difgraceful Punifhment in fome Cafes inflicted by the Law; which is the very
¢ Sort of Injury this Statute was intended te prevent,

< Gentlemen, this A& of Parliament has always been reckoned a moft excellent and falutary
¢ Law. It was paffed in Oppofition to the Court, asa Law of indifpenfable Importance, in the
¢ peaceable Part of the Reign of King CHARLEs the II. in Confequence of a bafe piece of Cruelty
¢ committed upon Sir Fohn Coventry, a Member of Parliament at that Time, by aflaulting him in
¢ St. Fames’s Park, and flitting his Noftrils, This was done, as it is generally fuppofed, at the
¢ Infligation of the Court, and probably of the King himfelf, in Revenge for fome light Expref-
¢ fons thrown out by Sir Fohn Coventry, in a Debate in Parliament, refletting on the King’s
¢ known Debauchery. Yet notwithftanding the Provocation given by this perfonal Reflection
¢ on the King, the Parliament thought this barbarous Aflault fuch a flagrant Violation of all the
¢ Rules of Juitice and Humanity, that they immediately prepared a Bill to render the Perpetrators
¢ of it incapable of receiving the Kings Pardon, and to make all future Offenders in the like Kind
< liable to be punifhed with Death; and to this Bill the King gave the Royal Aflent. = And it
¢ muft be obferved, that the Parliament that did this was not a fatious ill-difpofed Parliament,
¢ that took a Pleafure in propofing Things that might be difguftful to the Court; butit was that
< Parliament which, of all that ever fat in Eugland, was moft devoted to the Crown, and difpofed
¢ to concur in almoft every Motion and Propofition that came from it which bad repeatedly

¢ fupplied that King with large Sums of Money, notwithftanding the continual Wafte and Mif-
¢ application .of them, -and which, to gratify the Pride and Revenge of ‘his firft Minifter, the
¢ Earl of Clarendom, and the reft of the vindiétive Royalifts that had returned from Exile, had
"« paffed feveral penal Laws (which fill fubfift) to perfecute the Proteftant Diffenters, had
< repealed the excellent A&t obtained with fo much Difficulty from CuarLEs the 1. for fecuring
 to the Nation a Meeting of Parliament at leaft once in three Years, and had almoft eﬁabli{#ed
¢ paiive

are now in Force in this Province, but the French Laws that prevailed here before the Conqueft .
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Obedience by a Law., ¥ct even this ¢ compliant Parliament thenght this a necefiary
© Law fo neceflary 2s to infift upon the pafling it in Oppofition to the Withes of the Court.
¢ And ever fince that T'ime it has met with the univerfal Approbation of all the Englih Nation,

¢ and has received fo much Countenance from the Judges, and been deemed fo highly remed: al
¢ and beneficial to the Subject, that in the only two Cales that have happened upon it (one of
¢ which happened about a Year and a Half ago, and the other was the well known Cafe of Cook
¢ and /¥ vodburn) it has met with a ]ﬂrgﬂ and liberal Conftruétion. This I am fure of, that nei-
¢ ther of thofe Cafes comes fo clearly within the Spirit and Meaning of the Coventry-Aét as the
¢« Cafe now before you does, which feems indeed to be the very Sort of Outrage that A& was
¢ defigned to gjuaxd 1gd'nﬂ And it feems likewife to come within the Letter of it by giving the
¢« Word Member ufed in the Statute Lh‘n, I will not fay, liberal, but natural Intmplctatlon that
¢ has been already mentioned. But thefe Confiderations will, as I apprehend, become of little
s Coniequence by the ftrong Proofs b which, I doubt not, you will be convinced that at the

£ pafive

¢ Time of committing the A {lault the Ruﬂi:ms who committed it had an Intention to murder Mr.

¢ Walker. 1 will now, Gentlemen, call the

Witn
¢ ment, without trefpaffing any longer on your P

eflcs for the Crown in Support of this Indict-

atience.

WITNESSE

TrHnomAas WALKER,®E/;

N the fixth Day of December, about Half

after Eight or near Nine of the Clock

Mrs. W alker looked at her Watch, and

in about fifteen Minutes after were called out
to Supper; as we were fitting at Supper, I with
my Back to the Street Door, heard a Noife at
the Latch like fomebody wanting to come in in
a Hurry, on which Mrs. /Zalker, being at the
Head of the Table, faid, entrez; the outw.lrd
Dgeer was thrown open, and through the inner
Glafs Door I faw a great Number of People
difguifed, their Heads appeared one above ano-
ther as they ftood on the Steps (fuch as thofe in
Court, pointing to a Number of People) They
were difguifed many different Ways, fome of
them llttle round Hats, others black Faces,
others with Crapes, and one with a Tu¢k of the
Hair over the Cap and turn’d in at Top; they
burft the inner Door coming in, and broke the
Glafs, forcing the Bolts of the Doer; T turned

my-Head round on Mrs. Walker’s faying, Good
God, what’s this, This is Murder! T took fo

much Notice.of two Faces that were black’d
that I thould know them if I was to {ee them
agam, but they were not-any of thofe Gentle-
men in Cuﬁod) have the Idea of them as of a
Face drawn w1th a Pencil; had a diftin&t View
of them. Many of them furrounded as if they
would cut.off the Communication of the Par-

S f07‘ the CROWN.,

On turning round. I 'received a Stroke -
on my Head. At that Time I could not tell
whether it was a Broad Sword or Bludgeon.
When I had received this Stroke I rofe up and
pafled through them to getinto the Parlour, in
order to p’{(s through 1t into my Bed- Roon,
where my Sword and Piftols were, in order to
make fome Defenfe. 1 then received many
Blows (but cannot tell how many) Pafling
through the Parlour Door, they following me
in 1uch a Hurry, burft open the Standing- dom
(they were Foldmcr doors) being fo many of
them. Coming to the further End of the Room,

and ftriving to get into my. Bed-Room, two
Men ftood at the Chamber Door, and fore-
clofing me, prevented my opening it; beat me
{o much and with fuch a Number of Strokes.
They clo{cd me round with a Curtain, which
I fuppofe prevented their Dathing my Brains
out,  Was fome Time in the Cornu, but how

many Blows I received there cannot tell.  But
there was Fifty-two Contufions or Bruifes. 1
was {welled from the Shoulders to’ the Fingers
End, there was not a free Part all over my Body.
I received 2 Wound on my Leg, but don’t
know when.  Whilt in the Corner I had no
Remembrance of being off my Feet; but feeing
the Marks of my bloody Head 2 <ramﬁ the \Vall
imagine I had loft my Senfes; but remember

he'um(r a Perfon fay, let me come to him, I will

difpateh

lour.
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then full of Blood.

difpatch the Villain with my Sword; this was the
firft Thing I hard; and that roufed me, and
then was determined to fell my Life as dear as
poflible. Having feen Major Difney, not know-
ing that I had ever difobliged him, I expected
L ife, till I heard thofe VVords Major Dejm’y
.ui a Crape on his Face, and I difcovered his
race through the Crape. Believe by the Fi-
gure that it was hethat made ufe of thofe Words,
naving feen him in the Room before I received
fo many LIOVJa, but I cannot fay pofitively that
I knew his Voice, and do notrecollect particu-
larly what Drefs he was in. Before I received
any Blows, crany Thing in the outward Room,
I was fully convinced that was Major Difzey.
A Perfon ‘made at me and I parryed the Blow
with my left Hand and ftruck at him. Atthe
Inftant the Words were pronounced two or
three People came up to me with Swords le-
velled, but do net know whether any Body
made a Pafs at me or not; but upon my taking
(Courage they retreated back: My Eyes were
They then clofed; one
collared me; 1 feized and held him, till another
tock me by the right "Thigh, and ftrove to lift
me and fet me on the Fire, I then turned my-
felf round, fetting my Hands againft the Chim-
ney (the I\/I:u ks of my five bloody Fingers are
on the Jambs of the Chimney) and tore the
Side of my Shoe with the Force, and in turn-
ing round I received a Stroke (which the Doctor
fard was that of a Tomahawk) which fell me
to the Ground,, {enfelefs, how long I laid there
cannot tell. The firft Remembrance after that
Stroke, was a fevere Blow on my Loins, whe-
ther bj a Tomahawke or Bludgeon I do not
know, but feelit to this Day in “bad Weather.
After th’lt Blow a Man kneel’d, or fat, on my
right Side, and I felt as if he was attempting to
cut my Throat I then moved my Head and
Shoulders and put my Hand up, thinking it was
his Thumb, but found a fharp Inftrument. And
he cut the httle Finger of my left Hand to the
Bone; and it was a Fortnight before I knew
that I had loft my Ear. I thought they had
aimed to cut my Fhloat, and thought (at the
Time) they had done it. After receiving that
Wound I heard 2 Voice from one of thofe Peo-
ple prefent fay, the Villain’s dead; another faid,
damn him, we bave done for him. A third Pel-
fon fpoke, but I could not rightly underftand
what  he faid, but heard fome Words; then
having loft my Senfescan give no further Ac-

count; but when I did recolle& found myfelf
in the Arms of #illiam Fontaine my Servant,
and one Mr. Piflolet.

The bloody Clothes, Shirt, and the Ear in Spi-
rits, were then brought into Court and expofed.

CROSS EXAMINATION.
Council for the Prifoner.  Morrifon.

Q. Who was at Tabler Walker.

A. Mrs, Walker at the Head, Mifs Hxrd,.
now Mrs. Wade, and my Clerk.

2. Did you fece Major Di/ney enter? -

AP Yes.

9. What Part or when did he enter?

A. 1don’t know exaétly.

2. Did you get up when they entered?

4. Yes

2 Dxd you look at the People in getting up?

A. 1 had locked before. -

Q2. Do you know whether I‘m\_]or Difney
ftruck?

A. 1don’t know. He knows beft.

2. Howscame you to know him?

A. By looking at him.

A Crape was then produced, and Mr. Walker
put it on his Face.

?. After you had received the Blow what
became of Mrs. /Valker?

A. Let them anfwer,

Q. Why could you not tell what hecame of
them, did you not ipeak to your Wife, or any
other Perfon? A. No.

9. Did not your Clerk or any other Perfon
affift you? A. No.

2. Did not you think to protect your Wife?

A TNB,

Q. Then you was ftopped at the Corner by
three or more, and. they kept you for fome
Time, you don’t know what T ime?

A. 1 don’t know.

Q. There was two of the Figures you would
know? /{ Yes.

2. Had you never any Opportunity of fecing
them?

A: No, and perhaps may never fee them ,
agam here,

Pray did you fce Major Difney in that °
Room, did he offer to ftrike? !

A. No. Unlefs it was him that advanced
with his Sword, On feeing that I jumped and
parryed it, my E yes being at tha' Tunc full of
Blood

What were the others doing?

A. They

-




4. They were all ftriking. The firft Thing
I recolle&t were thofe Words which reanimated
me.

Q. Cannotyou guefs how long you was in
the Corner?

A. No I cannot fay; I loft my Senfes.

Q. Butcannot you tell how long you was in
the Corner without your Senfes; me thinks it
is very odd?

A. Had you received the fame Number of
Blows that I did you would not have been very
bright I believe.,

Q. You heard the Prifoner fay, /let me come to
him and I will difpatch him?

4. Ibelieve that to be Major Difney, butam
not fure.

2. You faid thofe Words were fpoke before
the Sword was pointed?

A. I heard them. It was fuch a Figure as
Major Difney; but my Eyes were full of Blood.

2. Do you know who {poke thofe Words?

A. 1 do not know who fpoke thofe Words, |

but heard the Voice from that Part of the Room,
imagining it to be a Perfon that was direlting.

2. You faid it was about three Minutes.?

A. 1 do not afcertain the Time.

2. Do you remember the Perfon that gave
you the Blow on your Loins? ‘

A. 1 do not.

Q. Did Major Difuey give any Blows?

A. There were enough to do that Work be-
fides Major Difney, -and fitter for the Purpofe.

9. After the Struggling by the Fire I think
you faid you heard a Voice fay, damn him, we
huwve done for him; do you think that was Major
Difney? A No.

Q. There was a third Perfon, what did he
fay?

"A: Do not know. I believe I then loft my
Senfes.

2. You recovered next Morning a little, did

you-recolleét any Thing about Major Difney 2

A. Yes I recolleéted Major Difney very well.

Q. Did you mention Major Difney?
A. No I don’t recolle&t I did.

£2: You put the Sword by with your Hand?

A. 1 parryed it.

. After you parryed the Sword what be-
came of him? ;

A. 1 ftruck at him and heretreated,

Q. You ftruck him? '

Av Afk himy he knows if T firuck him.

Major Difney anfwered;, No Sir yau did nos.

=

Major Difney afked.

2. Did you particularize any Perfon next
Morning ?

A. 1 did not know any other Perfon.

Q. But whether next Morning did you par-
ticularize him or any other Perfon?

A. ¥es! 1 recolleéted one that looked like
Lieutenant Hamilton, and a little Man like
Lieutenant Graham, but did not mention it ta
any Perfon but to Mrs. /#alker and a Eriend.

The. Court then put:

9. If Mr. /7alker was acquainted with Ma-
jor Difney?

A. Yes, he ufed to vifit at my Houfe, and
I ufed te be on Terms of Friendihip, was.very
well acquainted with him, particularly on my
firft Tour "to Canada, he being one of Mu.
Gage’s Family. Council.

9. When you faw Major Difney firft it was
furprizing you could not tell his Drefs?

A. 1 could not.

9. Had he any Thing at all on his. Head;
or in what Manner was the Crape faftened?

A. 1do not know, but think he had 2 Hat on.

The Council for the Crown then thought
proper to call fome Ewvidences, to prove that
the Fact was really committed; fearing the
Length of Time might have irradicated fo bafe
an Action out of the Minds of the Public, as
they rather feemed to ftifle and ‘make it appear
as an unpopular Profecution, &'c. &'¢. &.

Mpr. Booney Ewvidence for the Crown.

Having been at Major Wslbrun’s, a "Tavern
on the Parade, I met a Parcel of Men running,
amongft which was a Mufician; Irafked him
what was the Matter, the Mufician an{wered,
Mr. Walker was murthered: 1 then went: to
Walbrun’s.and told it, and:then  went to Mr.
Walker’s, with other Company. I thought his
Wounds very bad: I'did not.think him likely
to live; faw his Wound ‘on the Ear and Cheek
very bad, and thought that the Wind Pipe was
really cut. The Do&or thought it was dange-
rous. Being afked on what Account? Anfwered,
He did not know; but the Doctor thought it
dangerous, and  the one on the Crown of the
Head he thought was moft dangerous.

Q. With what Inftrument do you think the
Wound was done? "

A. 1 thought it muft have been with a Broad
Sword. .

9. Did you think they were all done with
a Broad Sword? : A. They
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/’ They were to the heft of my:Knowlege.
. What length did vou think?
Some apvvmrcd to be about three Inches
and an Half; 6ne very de ep.

Q. Did you meet any People in the Street
rummw away. difguifed?

A. (,om ng out of Walbran's 1
ther they were difguifed:’ They were running
from Mr. B alker’s towards the Parade.

Q. Do you know any Thing further of that
Bufinefs? A. No.

Q. Did you ever hear any Perion, or Major
Dz/ ¢y, confefs: any Thing previous to .that
Affair? A. No.

CRross EXxAMINATIQN.

Q. Xou went in with fome other Gentlemen
and faw him {itting in 2 Chair; do you recol-
le&t what Day, Year, &c.

/7 I recollect the Year,

. What Year?
: J/ About two Years ago.

2. What Time of the Night?

A. ‘About Nine of the Clock.

Major Difney then afked him, if he had
ever heard him fpeak in Mr. #alker’s Favour
or againft him? A, No, never.

Monfr. Piftolet  for the Grozun.
2. Did you fee Mr. Walker the Night he

not the Day.

. was attacked, and what Hour?

A. Between Eight and Nineo'Clock I heard
a great. Noife. Mr. WFalker’s Servant, after
climbing over the Wall, knocked at our Back-
Door, the Kitchen.

Q. What did you do?

.My Father opcned the Door for the Ser-
vant, and was' much furprifed. at his crying
M. Walker was aflaflinated; on which Iand
my Kather went to Mr. ##alker’s Houfe to fee
what was the Matter;” but my Father ' did not
enter Mr. Walker’s Houie, but I entered with
the Servant, ‘dnd ! found Mr. #alker firétched
on the Floor.:

&. Had Mr. Walker his Senfes when you
entercd?

A. He had not Time to anfwer. I heard
fome Cries in the Street, and feared that fome
of them were in.or about the Houfe, and find-
ing myfelf a]one, took a Refo]utxon to: go out
oft the Houfe.

. Did you meet any of the Ruﬂ‘i"ms coming
out of the Houfe? ¥ A No.

2. None that was difguifed?

g faw fome
People running very faft; but:did not fee whe-

4 }\0.

2. Did: you  find the Houfe empty, cnlv
NMr. Walker’s I‘mel>

A. 1 only taw Mr. Walter. - Mis.
out in fome of the back Houfes, as
fome Cries.
* Q.. Who told you that the Aflaflins were
about the Houfe?

A. 1 was in the Houfe and heard it faid in
the Street.

What did they fay?

1 They thouuht that fome of the Perfons
might {till be hid in fome Part of the Houfe.

Q. When you left the Houfe did you return
a fecond Time?

A. 1 would have entered, but Mr. Lamb at
the Door hindered the I’eople going in.

Q. What did you obferve in that little Time
when you faw Mr. Walker?

A. Nothmg

Q. Was there a great

4. T faw ‘Mr. Walker
Blood.

/(hkﬁ'?’ was

s 1 heard

uantity of Blood?
almoft covered with
Croo0s EXAMINATION. _

Q. Your Father’s Houfe joins Mr. Falker’s?

A. Only a Wall.

Q. Did you come into the Houfe with Mr.
Walker’s ocrvant?

A. Found him lying on the Floor wc]termg
in his Blood; came back fecond Ti ime, but
was prevented. ;

Q. Do you know what Day, Month and
Year?

A. The fixth Day of December, 1764.

Q. Was there any Body with Mr. f/ @lker in
the Room when you entered ?

4. No.

Q. Did'you fee Mir. Boone?

A. Yes, the fecond Time I think 1 faw Mr.
Boone with Mr. Lamb.

Q. What Hour of the Night do you think
it was when you entered the Bk Tlme in the
Houfe?

A. About Nine OLIOCK but I do” hat re-
member particularly.

Q. Do you think it was half after Nine that
Time?

A. About that Time.

Monfr. St. Anges, for the Crown:

Q. Did you:fee dny Perfon coming outfrom
M. Walker’s about the T ime he was affaflinated ?

A...No.- -1 .faw Soldiers going from one End
of the Street to thé other.; i Q."Were




Q. Were they difguifed?

A. No, notin the Day, buf in the Night.
They had flapt Hats.

Q. Were they difguifed in any other Man-
ner?

A. They had long Blanket Coats.

Q. Did thofe Hats feem intended to coper |

their Faces? A, Yes,

Q. At what Timeof the Night did they pafs?

A. About Seven and Eight for two or three
Days.

Q. Whether on the fixth Day of December
did you fee any Perfons going to or coming
from Mr. Walker’s?

A. Yes, about feven 0’Clock. '

Q. Did you fee any Perfon about the Time
the Affair happened? A. No.

. Did you hear any Perfon fpeak about
Mr. Walker that Evening ? A. No.
Cross ExaMINATTON.

Q. At feven 0o’Clock in the Eveninig have
you feen any People with Crapes on their Faces?

A. Yes. 1 faw them after their coming out
from Mr. Walker’s. Difcharged.

William M<Carty, for the Crown.

Q. On the fixth Day of December, 1764,
did you fee, before the Affault on Mr. WWalker,
any Perfons armed or difguifed?

A. About half after eight of the Clock that
Evening I faw fix Pcople turn rownd Mr.
Hyward’s Corner, going towards Mr. /Zalker’s.

Q. How were they drefled ?

A. In Blanket Coats and Bonnets, or Hand-
kerchiefs tied round their Heads. The. firfk
was a very tall Man, and had a Broad-Sword
in his Hand that gliftened; this was about half
after eight o’Clock.

Q. did you hear them fay any thing?

A. I heard them talk, but could not hear
any thing. ‘They marched two and two, and
were about fix or eight in Number.

Cross ExaMINATION,
Q. Did they go towards Mr. Walker’s?
A Yess ;

Q. Did you fee any of their Faces black’d?

A. No. 1 faw their Backs.

Q. You fay it was-on the Sixth of December.
Pray what Kind of Weather was it at that
Time? Was it not the ufual Weather for that
Time of the Year? Were they drefled in any
other Manner than the Time of the Year re-
quired?’
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A. I took them to be Panics, it was light
Moon-light Nights.

Mrs. Martha Walker, for the Crown.

Q. What did you obferve?

A. T obferved firft the Rattling at the Door;
heard 2 Number of Foot-fteps, and fuppofing
it to be People, coming on Affairs of Juftice,
I cried outy Entrez, and feeing a Number of
People one ahove another on the Steps without,
eried, Good God, what’s this? They rufhed
in all togewier, and I cried out, this. is Mur-
ther! And the firft Perfon I could fee to know
was Major Difuey, and another, that feemed
to enter firft, [ took for Lieutenant Hamilton,
as he had been at the Houfe before about a little
Bufinefs.

Q. Dd you fee Major Difﬂfy? ‘

A. Yes, I faw him one of the Hindmoft,
with red Breeches and Waiflcoat, a Canadian
Gown, and a Crape over his Face.

Q. You fay that Major Difncy had a Crape
over his Face?

A. It was clofe to his Face, and I difcovered
the Features of his Face.

Q. He was one of the Hindmoft; did you
fee him do any Thing? i

A. No. Knowing Major Difizey by Sight,
and feeing the others drefled in red Breeches,
and knowing another Perfon or two, I thought
they were the Army coming to revenge them-
felves. Then Mifs Hurd took hold of my Arm
and dragged me out through the Kitchen, {¢.

Cross ExamMiNATION.

Q. What Time of the Night was it?

A. About half an Hour before that Affair,
one Mr. M¢Lean, an intimate Friend of Cap-
tain Frafer’s,.came in without having any Bu-
finefs, atleaft as appeared”to me, and not hay-
ing any particular Intimacy at the Houfe; it
feemed fomething remarkable. He told a Story
of fome Perfon toward or below Quebec having
been very ill ufed and abufed, by a Parcel of
Canadians, his Carriole taken away, &, which
furprifed me much, as the Canadians were oe-
nerally a very quiet People.  After hé had finith-
ed his Story he went out, and the Servant came
and told us Supper was ready, and I'looked at
my Watch, and it was not the ufual Hour:
told Mr. /7alker he had better fup in the Par-
lour, being the Room we were then in, he not
being well, and T would keep him Company;

however we went out to Supper, and he was
E eating
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cating a Bit of Toaft .when he received -the
Blows: It was then about three quarters after
cight o’Clock.

Q. Can you recolleé&t what Number?

A. Cannot recolleét the exaét Number.

Q. Did you fee Major Difaey the firft?

A. No! Lieutenant Hamilton; but as he has
never been accufed by others I might be mif-
taken.

Q. How long did you remember remaining
in the Yard?

A. About three Minutes;
member pofitively.

Q. What Situation was Mr. Walker in?

A. He was in a terrible Situation: I em-
braced him, and he feemed to know me.

Q. About what Time did you come in?

A. About three Minutes. I fent a Servant
to fee what Situation Mr. Falker was in; be-
ing impatient met him; he cried, Obmy Mafter
15 all in Blod.

Q. Can you racolleét any Perfon that was in
the Room !

A. No, not paxtxcularlv

Q. Can you afcertain the Time from the firft
Entranice of the People to the Time you came
into the Parlour to Mr., Palker 7

A. No: It might be three or four Minutes.

Q. Could it be more ?

A. I don’t know ; it feemed very long to me.

Q. You obferved the Waiftcoat and Br ecches,
did you obierve the Manner the Crape was tyed
round his Face? A. No.

Q. Had he a Hat on ?

A. I do not know.

Q. Had he any Thmg in his Hand ?

A. He had a drawn Sword.

Q. You areé fure it was drawn ?

A. Yes, it glittered.

]ohn Lilly, for the Crown.

Q. Was you pxﬂult at Mr. Walker’s T able
avhen the Affault was made? A. Yes.

Q. What did you obferve then, or how ma-
ay Men? A. Five or fix.

but cannot re-

Q. Did you know any of them by Refem- |

blance ?
A. No, I can’t fay that I could,
Q. Did you hear them fay any thing?
A. No.
Q. Did
W alker € A, (XS,
Q. With what?
A. A Broad-fword.

you fee any of them ftrike M. .

Q. How many Blows ?

A. One. When I faw Mr, Walker ftruck
I went to help him, then beingattacked myfelf
by a Man I drove him on a Trunk, and think-
ing Murther intended run out. The fir{t Blow
was given with a Broad-fword.

Q. What became of you after you puthed
the Man on the Trunk?

A. After that I received two Blows on my
Head.

Q. What became of you aftcrwards ?

A. 1 gotout at the Street Door.

Q. What did you fee at the Street Door ?

A. Five or fix Perfons ftanding at the Door,
and five or fix in the Houfe.

Their Drefs ?

A. Blanket Coats, cropt Hats and black
Faces, their Hats disfigured, that is, thofe in
the Houfe. As foon as I got out I eried Mur~
ther, and one of them cried, fre at him, don’t
let him efcape, and two of 1hem purféted me, and
[ faid nothing, but run on, and went to the
Foot of the Lme, they immediately returned
again, and fo did I, and went to one Mr.
Prevoji, a Cooper, almoft oppofite Mr. Walker’s
Houfe, and defired they would come, and faid
I believed that Mr. /Zulter's Family were all
murthered: There was Monfr. Prevsff, another
Perfon, and a Soldier of the 28th Regiment;
the would not go, but took me by the Arm

J pulled me into the Houfe; they would
h trdly let me go out again; but I got out, and
then faw People coming out from Mr. Walker’ S,
and took them to be the People that committed

| the Affair, and obferved them going towards

Mr, Murray's : 1 followed them, and went into
Mr. Adurray’s.

Q. When did you go back to Mr. Walker’s?

A. I was puthed out of Murray’s Houfe by
one M‘Killip, who told me to go away as I kept
bad Compqny, then Murray fpokc to me, and
I returned in about ten Minutes to Mr. Walker's,
and found him lying on the Floor, abouta Foot
and Half from the Fire, {peechlefs.

Q. They exhorted each other to fhoot you :
Could you guefs at any of them by Size or
Shape?

A. 1 was all over Blood.

Q. Did you obferve what Kind of Drefs?

A. Some Blanket-coats, others Coats white

leeves, Faces blackt and cropt Hats. No body
fpoke within the” Houfe except Mr. W alker,

crying Murder.

Q. How




Q. How long was it from the Time of the
Beginning of the Action to the T'ime you went
to %Vlr. Feltz’s? (A French Surgeon.)

A. About a Quarter of an Hour.

Q. In what Time after did Mr. Feltz arrive
at the Houfe ?

A. It was upwards of twenty Minutes be-
fore he arrived.

Q. How 'long did you take the A&ion to
have lafted ?

A. About feven or eight Minutes.

Cross EXAMINATION.

Q. Had they Crapes or black Faces?

A. 1 do not know.

Q. Had any of them Canadian Gowns !

A. 1 did not obferve.

Q. You was very particular in obferving the
Hats: Do you think it is poflible that they could
have Gowns without your Knowledge?

A. They might have, the People being ina
Huddle together.

Q. Was you bye when Mr. Walker received
the firft Blow? A Y es.

Q. Were they not all in when Mr. ZPalker
received the firft Blow ?

A. Yes. They were all one behind another,
but within the Door.

Q. You run away into feveral Houfes, and
all that; faw feveral People coming out, which
yeu imagine to be the People; and that it was
about feven or eight Minutes the whole T'ran{-
aétion?

A. Yes, I imagine them to be the fame
People.

Q. Did you go to Doétor Feltz ?

A. Yes.

Q. Who was with him?

A. Mrs. Feltz and Mr. St. Luke.

Q. Whegn you camesback to the Houfe again,
and entered the Room, and found Mr. Walker
in the Condition he was in, was there any Body
there ? A Y es!

Q. Who?

A. William Fentaine Mr. W alker’s, Servant ;
but do not recolle&t any other Perfon.

Q. How long did you ftay in the Room.
Had you any Converfation with the Servant ?

A. No, I found him in the fame Situation
as he had fiot moved.

Q. How long was it fince you quitted she
Houfe firft to the Time you found Mr. Walker
. lying weltering in his Blood, with his Servant?
A, Bmightbe perhaps about twenty Minutes.
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ury. Q. Do vou think it is poflible that you
;- ¥ P y

could have known your moft intimate Friend
thus difguifed ? ‘

A. I could not for the fhort Time I had, in
the Situation I was in ; but having longer Time
I might. ;

Q. Pray was Mrs. W alker carried out before
you left the Room ? .

A. I cannot tell.

Counfel for the Crown.

Q. Pray did you mean you could not have
known your Friend thus difguifed on Account
of the Confufion ?

A. A Perfon unconcerned, or one that had
not received the Blows, might have known
them if he had known them before.

Q. Did you fpeak to Mr. Walker 2

A. No, I did not fpeak to him.

Q. What Time did Mrs. #alker return after
you returned ?

A. In a little Space of time fhe came up.to
Mr. Walker.

Fury. Q. Did you know thofe three Gentle-
men before the Affair happened ?

A. Yes,

Court— Q. Did you know Major Difney be-
fore the Affair happened? A. Yes.

Wi illiam Fontaine, Servant to M. Walker, for
the Grown.

Q. Was you prefent when Mr. W alker was
aflaulted, the fixth December, 1764.

A. 1 was.

Q. What Number of Men did you fee enter

the Houfe ? A. Five or fix.

Q. What Manner were they drefied ?

A. Their Faces and their Hands blacke, dif-
ferent Drefles and different Sizes.

Q, What were their Hands and Faces blackt
with ?

A. T cannot tell if they were blackt with
Crapes or Blacking.

Q. What had they on their Heads ?

A. Small round Hats that had been cut.

Q. What Coats had they on ? 4

A. Could not fay for Coats : Their outward
Garments were white.

Q. What Arms?

A. Armes, Blanches, or cutting Weapons :
1 can pot tell if they were Swords or Cutlafles,
but know they were cutting Weapons.

'Q. Had they any other Arms ?

A. When they came in L faw no other.

Q. Were
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Q. Were they drawn ? A. Yes.

Q. Did they enter with drawn Arms?

" A. As foon as they entered I {aw their Arms
drawn.

Q. In what Manner did they come in ; how
was the Door faftened ?

A. The outfide and infide Doors were fhut
with Latches; they opened the outfide one,
and forced the Second, uluakmg a Pane of Glafs.

Q. Did you fee them ftrike Mr. WValker 2

A. Yes, I faw him ftruck.

Q. Was the Stroke fufficient in yqur Opi-
nion to kill Mr, Walker 2

A. Yes, I thought the Stroke would have
caufed his Death.

Q. How many did you feegftrike him, Mr.
Walker ? A. One or two.

Q. Did you know any of the Perfons that
entered ?

A. I think I knew one of them.

(\_ Who was he that you thought you knew ?

I thought it was Capt, ]’7(12(7, by his
Su(, Lo.pulu&g, Manner of Behaviour, bl,ape
of Body.

By any other Marks did you know any
other Perfon? A. No.

Q. Had that Perfon that you believed you
knew, had he a Crape over his Face ?

A. He was black in the fame Manner as the
others. . '

Q. Were his Hands blackt ?

A. The Hands and Faces were bl_ack all of

them.

How long did you ftay in the Room after

the rui’c Stroke given ?

A. I Saw l\h W alker receive feven or eight
b*toL"

Q. How long did you ftay in the Room?

A I can’t'tell exa@ly the T ime, I faw them
ftrike Mr. Walker and Mr. Lilly,+and faw Mr.
Lilly engaged with one of them abulmﬂ: the
‘\Vnmmv, and at the fame Time one of them
would {trike me, at which I run away, and the
Man _purfued me into the Gallery; being pur-
fued fo faft, T threw myfelf through the Rails
of the Gallery, 1 faw "a Stroke made with

the Cutlafs next Morning, and found my Coat
.cut,

but do not fay that the Sabre cut it, but
thought itto bethe fame Man that made a Stroke

‘at me in the Room,

Q. Did you hear them fay any ‘Thing dur-
m'r the whole Time
‘A..No; net onge of them,

' Room?

Cross EXAMINATION.

Q. You faw Mr. Walker receive fome Blawvs,
and fome aimed at Mr. Lilly : Pray where was
I\”Ir:, Walker 2

A. Mrs. Walker made her Efcapethrough the
Kitchen.

Q. Did Mrs. Walker quit the Room before
you ? A. Yes.

Q. How long?

A. 1cannot direétly tell, I went out in a very
little Time.

Q. Was it one Minute ?

A. 1 cannot tell.

Q. How long was it from the firft Time the

' Men burft the Street-door to that Time ?

4. 1 cannot fix any Time.

Q. Could you fix 1t to a Minute? 4. No..

Q. How lomr from the Time you threw
yourfelf over the Rails till you returned again
to your Mafter ?

A. About five or fix Minutes; perhaps more
or lefs.

Q. What Situation did you find Mr, Walker
in?

A. Spread before the Fire on aCarpet, ftretch-
ed with his Hands on his Wounds (as defcribed
in Court) and had [ not come he would have
been fuffocated in his Blood.

Q. Was there any Body in the Room when
you returned ? A. No, all alone.

Q. Did you know how long they had been
‘gone before you returned ?

A. No, not {eeing any of them.

Q. Was Mrs. Walker in the Room before
you came in ? A. No.

Q. Was you the firft: Perfon that found your
Mafter ?

A. I was the firft thagtook him up as he was
on the Carpet.

Q. Could he fpeak ?

4. No, He was not in a Situation to {peak;
for he could not fupport himfelf ; when I let
him go he fell down again.

Q. Did you fee your Miftrefs come into the
A. Yes, alittle Time after.
Q. About what Time?

A, 1 cannot fay what Time,
. Was it in two or three Minutes ?
A. 1 do not know.

Q. What Hour of the Night was it when:
thele People firft came into the Houfe ?

/Y Bctv,un Eight and Nine; I cannot fix
Q. Was

Shc
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Q. Was not your Mafter at Supper ?

A. Yes, juft fet down to Supper.

9, Was it the ufual Time ?

. No fixed Time, within a Quarter or Half
an Hour, fome times {fooner or later.

2. You don’t know any of thofe People but
one ! A. No.

2. Did you fee any of the Waiftcoats or
Breeches of thefe People ?

A. No, they having the Table.and Stove be-
tween me and them when they came in.

Q. What Part of the Room was you in ; by
Mafter or Miftrefs ?

A. T was on the left Side of my Miftrefs.

2. When Mrs. Walker came in, how did fhe
behave ?

A. Came in crying out aloud.

2. Did fhe fpeak to him?

A. Yes, fhe {poke to him, but do not know
whether Mr. WZalker anfwered or not,

Fury. Q. Did Mix. Walker receiveany Wounds
before Mis. #alker went out ?

A. He did receive one or more before {the was
gone out.

Mrs. Wiggans for the Crown.
. Do you remember the Aflault made on
Mr. Walker the 6th December, 17642

A. 1 remember to have heard of it.

2. Do you recolle& any Perfons difguifed
come in to your Houfe about eight o’Clock ?

A. Do not. I never heard of it till Mr. Crafton
told me of it about eleven or twelve of the
Clock at Night.

9. You never heard it mentioned that fuch
a Thing was defigned?
| A. No, never heard 2 Ward of it : Indeed I

meyer did.

2. Did you not. fpeak to Mrs. Mees, and
adviie her to goand lay the whole Affair open ?

A. d did not fee her the next Day.

Q. When you did fee her, did you ever fay
that you advifed her to go and reveal the whole
Affair ?

A. 1 fay I never did fay any fuch Thing. -

Mrs. Cale for the Crown.

Q. We are informed that you know a great,
deal of the Affair of Mr. /#7ulter’s Aflault ?

A. Yes, have heard of it.

2. Did you fee any Pe#ons go into his Houfe
or coming from his Houfe ? 4. No.

2. Did you hear any Perfons declare that
they would take Revenge of Mr. Walker for
imaginary Infults before the Affair happened ?
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A. No! T am come here to anfwer relative to
Mr. Difney, and no other Perfon.

Q. Did you never hear Mr. Difney make
Ufe of any Expreflions ? A. No.

Q. Do you know Mr. Difney 2

A. Yes, like a-Child fiving in Mr. Burton’s
Family. :

9. Did you never hear of any Expreflion
made Ufe of againft Mr. WWulker? - A. No.

GEeorRGE MaGAyock for the Crown.

You are now called upon to give Teftimony
on this Occafion:

2. Do you remember that Aflault on Mr.
Walker 2 A. Yes.

. Was you prefent ? A. Yes.

2. Was Major Difney the Prifoner prefent
at it > A> Yes.

9. Wasyou a Soldier in the 28th Regiment?

4. Yes.

Q. Was there any Plan laid te disfigure Mr,
Walker 2 /. There was.

Q. When and where did you firft hear of
fuch a Defign?

4. At Lieutenant Tsttenham’s.

9. How long before the Action ?

4. About fix or feven Days.

Q. Did you hear any Thing of: it before,.
and how long?

4. About fix or feven Days I fay.

Q. But had you heard any Thing of it be-
fore that Time ?

A. Yes, amongft the Soldiers and Sergeant
Maes.

9. What did they fay was intended to be
done.

A, They had ‘a Mind to cut and disfigure
Mcr. Walker on Account of his T'reatment to
Capt. Payne.

2. When you went to Mr. Tottenham’s who
took you there? ¥

A. Sergeant Mees.

2. Did he fay there were fome Gentlemen:
not belonging to the 28th Regiment, and not
to be furprifed at feeing them, as they. were
Friends to the 28th, &, for the disfiguring of
Mr. Walker 2

4. Yes, he did.

2. What was the Purpofe of his carrying
you to Tottenham’s ?

4. He knocked at the Door, and Mr. Evans,
Major Difuep; and Mz, Tottenham, came out
intoi the Paflage,,

G : Q. Did-
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2. Did they fpeak to you ?

A, Yes,

R; What did theyfay, and who fpoke to you?

A. Mr. Tottenham, who faid there was fome
Gentlemen that I might fee in there, Friends
to the 28th, and not to be furprifed, as there
was one of the 27th Regiment that would be
concerned- in dishguting Mr. Walker.

2. Did any of them require you to be fecret?

A. Yes, Mr. Tottenham told me I muft take
an Oath not to difcover any of thofe Gentle-
men I fhould fee in the Parlour.

2. Wasany Day fixed at that Time ?

.1[. l\IO
Did any Body {wear you ?
Yes.

Q. Did they make you kifs the Book ?

AuYes.

9. Who adminiftered the Qath ?

A. Major Difney (looking at the Prifomer)

L. What was you to keep fecret ?

A. Not to be furprifed, or difcover any of
thofe Gentlemen that I fhould fee: If I fhould
find them distiguring Mr. Walker before the
28th Regiment had done it.

Q. When you had taken this Oath did they
introduce you into the other Room ?

./y- ‘Y(’S.

2. Did Major Difney go into the Room ?

A. Yes. '

9. What was the Subje& of Converfation?

A. The chief was cutting Mr. Walker ?

9. In what Manner did they mention it ?

A. They faid they might meet him in the
Street; but did not mention cutting his Ear.

Q. How many Minutes did you ftay with
them:?

A. Not very long.

Q. Where did you go after ?

A. Into Mr. Tottenham’s Kitchen.

Q. Did any Thing pafs in- Mr. Tottenbam’s
Kitchen ? A. No.

Q. Where did you go next?

A. To Sergeant Mres’s Houfe.

Q. Was you ever fent for to Mr. Tottenham’s
again ? 4. No.

4.

Q. Was you ever fent for to Mr. Tottenham’s
before that Timie, about that Bufinefs?

A. 1 was there feveral Times.

Q. Do you know'any T hing of an Attempt
made on Tusfday to dishgure Mr. Walker?

A. I know three Men that ftood on the Pa-
. rade, intending to meet Mr. Walker going or

coming from his Store, faying, if they could

fee him they would lofe their Lives but they -

would cut or disfigure him.

Q. Did youhear them fpeak of that Affair
on Tuefday ?

A. Yes, theyfaid they had miffed him, but
if they could they would meet him next Night.

Q. Did'any of them go?

A. Yes two of them went next Night.

Q. Who'were they ?

A. Coleman and Fames Rogers.

Q. Where did' they go?

A. To the Street leading to Mr. Walker’s
below, between that and Mr. Lamb’s.

Q. How came'tliey to place themfelves there?

A. Becaufe they had looked about the Store
and could not find him.

Q. Did they expe& to meet him at Mr.
Lamb’s ?

A. 1 {uppofe fo.

Q. They were only waiting; were they
armed ?

A. Yes, with Swords, and one a Piftol.

Q." What Drefles ?

A. Blanket Coats.

Q. Had they any Crapes or any Thing on
their Faces ? A. No.

Q. Did you not fee them on' their Stand ?

R o

Q. At what Time did you fee them ftanding
to wait for Mr. Walker 2

A. Before eight o’Clock.

Q. Did you hear them f{peak of it next
Morning ?

A. Yes they faid they had feen him, but
could do nothing, ‘as'another Man was coming
behind him fhortly after I had parted with them;
they told me they did not attack him.

Q. Where did thofe People make ready to
go on this Expedition ? .

A. At Sergeant Moees’s. Q. Who?

A. Sergeant Rogers, Sexrgeant Mees,  Colemar,
M< Laughlin, Phillips, Caftles, Rofourne, "Daniel

Afpman, Thomas Donelly, &¢.

Q. Thefe People all fet out from Mr. Mees’s;
at' what Time ?

A. A'little before eight of the Clock.

2. What Drefles where they in @

A. Blanket Coats, Maces covered with Black,
Coleman with-a Crape over his Face.

9. Did you fee thefe Pecople go into Mr.
Walker’s Houfe 2 ) il =
Q. Who

i

A)
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. Who went in firk A, Coleman,
2. Did you fee him {trike Mr, Walker #

A. Yes, he was the Man that gave the firft |

Blow.
2. Youfaw Major Difuneythere? 4. Yes.
2. How was Major Difney drefled ? ‘

A. In a long Blanket' Coat, a Crape over
his Face.

Q. What Arms ?

A. A Sword and a Stick.

Q. How many more Perfons was there, be-
fides thofe that went to Sergeant Mees ?

A. About feven or eight.

Q. And do'you know from whence they fet
out ? A. No.

Q. You did not hear it faid ?

A. Do not know.

Fary. Q. Did Major Difney fpeak ; howdid |

you know him ?

A. By his Make and every Thingelfe ; have
known him many Years. :

Q. Did you fee Major Difney ftrike Mr.
Walker 2

A. T faw him draw his Sword out and run.

Q. How did he carry his Sword ?

A. Under his Blanket-coat under his left
Breatt.

Q. Did you fee him draw it ?

A. I faw no Scabbard.

Q. Did you fee him in' the outward Room

in the Hall'? A. Yes.
Jury. Q. Did you know that he was to be

there ¢  No.
Q. Who gave the Wounds to Mr. 7 alker?

A. Csleman, then Rogers.
Q. What Refiftance did Mr. /7alker make?

A. He endeavoured to make through them, |

Coleman, Rogers, and Afpman.

Q. ‘What Time did Major Difey advance
with his Sword ¢

A. Before he fell ; that is before I took Notice
he was fallen.

Q. Where did M. Walker go after' the
Blow ? :

A. He went into the next Room, and went
into  the Corner of the Parlour clofe to the
Door of the other Room. A

Q. Did you fee him there ? A. Yes.

A. 1 faw him engaged, that he could not
make any Refiftance, having received fo many
Blows. ORLE Sua ;

Q. At that Time ‘did you fee Major Difiey?

A. No,

firft

|
|
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Q. What did Mr. Walker then do ?

A. He moved from thence to the Fire-place.
. What made him move to the Fire-place?

A4. I fuppofe they joftled him in ftruggling.

Q. When he was near the Fire-place did you
fee him engaged with any body 2

‘A. 1 faw fobn Clark, a Black-fmith, ftrike
him' 6n the Leg with a Piece of Iron.

Q. Did that make him fall 2

A. Y Huppofe fo.

Q. You faid you faw Major Difuey advance
with his Sword, did he fay any Thing ?

4. He might perhaps fay fomething, but I
did not take Notice of him as others fpoke ; I
did ot pofitively hear him fay any Thing,

Q. You faw Major Difney advance with his

' Sword, did heé make a Thruft at him 2

A. No.

Q. You fay you went out of the Room;
how long did you ftay ? A4. A fhort Time.

Q. Did you return, and what did you fee ¢

A. 1 faw Rygers on him, and engaged in ctit-
ting off his Ear.

Q. Did you fee him cut off his Ear 2

4. Yes I did.

Q. Did you hear him fay any Thing 2

A. Nothing particular.

Q. Did you imagine Mr. Walker was killed
when you quitted the Houfe 2 '

4. Yes we thought fo.

Q. What made you and'them think o2

A. Sergeant Rogers {aid he thought he was
dead, that he thought he had cut his T'hroat,

- but, how®ver he had his Ear.

Q. Did you hear any one fay they were forry
he was not dead 2 4. Yeés,

Q. Who faid fo 2

A. Philip Caftles and Afpmar; they were forry
asthere would have been nomore faid of the Affair.

Q. Did the Blow feem intended to kill 2

A. Yes, and the Party thought they Had
killed him : T heard them fay, he's dead, the
Rafeal was not liked.

Q. Which Way did they go after quitting
the Houfe 2 , :

A. They went in three Parties, otie towards
theParade, another towards'the Recoilets Strec 3
and one towards the Market-place.

Q. In which Party did Major Difney go 2
1 'K T cannot fay which of the three.

: Cross ExamiNaTiON.
A. Was you one of the Confultation 2
A. Yes T was. Q. You

WS ey
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Q. You agreed on aPlan to be fure ?

A. Yes:

Q. I fhould be glad to know that Plan; was
it to {trive to cut and disfigure Mr. #alker;
was it agreed at that Plan that his Ear was. to
be cut off?

A. No, not at that Time.

Q. I fuppofe you will give us an Account of
the different Stations you were to aét in &

A. There was no particular Thing mention-
ed at that Time to ftrive to cut and disfigure
Mr. Walker.

Q. What particular Part was every one to
have ¢

A. No particular Part to each, every one to
do his beft.

Q. Pray what Part was you to aét?

A. Was to let Capt. Payne and Tottenbam
know if any of the Party were taken or wounded
in the Houfe.

Q. Did you execute that? A. Yes,

Q. You mentioned fomething about fome-
thing previous to be executed, what was that?

A. Fames Rogers, Coieman, Sergeant Mees
and Daniel Afbman, were to go on the Parade,
m Order to way-lay Mr. Walker coming from

s Store.

Q How do you know ?

A. I was on the Parade, but not with thofe
PC(;I

Q. Did you ftay on the Parade all the Time
they werc there? b

A. No, I did not, but I went to the Houfe
where they came when they returned, and could
not find him.

Q. The nextPay was there not another Plan
laid ; were the fame Men there ?

.A. Noy only two that I faw, SergeantRogers
and Febn Coleman, one in one Corner and ano-
ther in another.

Q.. How long did they ftay there?

A. Perhaps Ila‘f an Hour, I was at a Houfe
they came to, and they {zid they had feen him,
but could not attack him as fome ,Perfon was
coming after. They did not ftay three Quarters
of an Hour.

Q. How do }ou know that ?

A. Becaufe they came to a Houfe where L
was.

You faid you was employed to can]
Meﬁ"qes from Mr. W alker’s Houfe to Paynz and
Tottenbam’; and who appointed you.?

A. Rogers and Mees.

Q.. What Time of the Night was it when
you faw Capt. Payne ?

A. A little before Eight.

Q. What Day of the Month, Year, &c.?

A. No Anfwer.

Q. What Year?

A. About two Years ago, but donot recolleét
the Particulars, as I made no Memorandum.

Q. What Hour of the Night was it ?

A. Little before Eight, I think.

Q. When you carried the firft Intelligence
to Capt Payne, Had you feen thofe People in
Mr. Walker’s Houfe? A. Yes.

Q. Pray what Part of this Tragedy had been
acted before you gave this Information to Capt.
Payne ?

A. They were in the Parlour.

Q. Had Mrs. Walker fied out of the Houfe
before you returned, and the others ?

A. They had all fled.

Q. Did you go into the Parlour ?

X Yes.

Q. Had Mr. Walker gone in ? A: Yes.,

Q. Had he received any Wounds before you

went ? A. Yes.
Q. Had he been knocked down?  A. Yes.
Q. Then it was you went out? A. Yes.

Q Before he fell ?
Yes, when he fell.
Q W hatdid you fay to Payne and Zottenham?

A 1 told them that I had gone into the other,

Room, and that none of the Party was hurt or
taken.
Q. What diftance of T'ime was it before you
returned to Mr. Walker’s &
A. A few Minutes, not two.
. Did you fpeak to him, and are you po-
{itive he was there ? A. Yes.
Q. When you returned againrwhat was be-
come of Mr. Walker ?
A. He was clofe by the Fire-place, quite
overcome.
Q. In what pofition were the reft of (the
People ?
A. A good many about him, and fome at a
Diftance.
Q. What were they doing ?
A. IHaw Rogers cut “his Ear off and the Blood
run.
Q. Did he get any Blows ?
A. 1 faw feveral ftrike him.
Q. What Maaner did he lay;?
A. He

R ———

g et




"~ A. He was not quite doéwn, but lying on
his Side.

Q. You fay when you returried that People
were about him, and faw Sergeant Rugers cut
off his Ear?

A. He was not quite ftretched out.

Q. Pray in what Pofition was Sergeant
Rogers 2

A. He was ftanding over him, and took a.

Knife out of his Breaft and cut off his Ear.

Q. After you had feen this, according to
your Defcription, after the Ear was cut off,
did you fee him receive any more Blows ?

A. I did not fee any Perfon ftrike him after
that; it might be,

Q. How long did you ftay thére ?

A. Itwas onlya fhort Time.

Q. What did you do then ?

A. I went off as well as the reft.

Q. Did you all go away ? A. Yes,

Q. And pray how often did you go back-
wards and forwards between Mr. Walker’s and
Capt. Payne’s?

A. Twice; the fecond TimeI told him that
Rogers had cut off Mr. Walker’s Ear.

Jury—Q, What was your Drefs ?

A. A Blanket Coat, Cap and Stick.

Q. Wis your Face black’d ? A. Noe.

Q. Nor Crape over it ? A. No.

Q. Were jr%ur Hands black’d ?

A. No.

Q. Were any of the Company’s Hands
black’d ? A A. Yes.

Q. Were they all ? A. No.

Q. Whofe Hands were black’d 2

A. Thomas Donnally and Rofburne, &c. Idm
fure there were {ix that had their Hands black’d,
but do not recolleét the reft.

Q. In what Mannerwere thefe Peopleblackt?

A. With Grime and Greafe.

Court.—Q. If after the Ear was cut off" he
returned after coming from Captain Payne’s ?

A. T did return. '

Q. What Pofture was Mr. #alter in when
you returned 2 _

A. He was lying on the Floor.

Q. How long did you ftay after that, and
the reft of the People; was it a Minute ?

A. Yes it was.

Q. What was the Account
tain Payne, &c.? ;

A. I faid T had feen Rggers take his Ear off.

you gave Cap-

{ay pofitively.
H
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What Reply did Payne make ?
Go and get the Party off as foon as pofli-

Q.

A

ble o

Q. Did you all go away together 2

A. As faft as we could get out.

Q. Did Major Difney ftay all the Time?

A. I'don’t know whether Major Difney ftaid

| all the While,

Q. Was he there when you came in the firft
Time ?

A. Yes, T am fure of that.

Q. Was he there the fecond Time after your

‘giving an Account?

A. T did not take Notice of him at that Tiine.

Q. Before you went out the firft Time you
told me that Mr. Falier had gone into the
Room, and that Mr. /7%/ter had received feve-
ral Blows, and that Mr. /7%lter had received a
Blow from a Man with an Iron Bar 2

A. Yes, to be fure he did at that Time and
after.

Q. That you went out after that Affair to
tell Captain Payne ? X Yes,

Q. Did Mr. 7alker receive any more Blows
after receiving the Stroke with the Bar of Iron 2

A. Yes. .

Court.—Q. Was the Blow given by Clark
before or after Major Difrey advanced with his
Sword 2 .

A. Yes, it was befcre,

. Pray how were the People dreffed 2

A, All drefled in Blanket Coats, only Philip
C. aQ #les.

Q. 'How many Canadian Gowns were there.
Did you fee? 1 :

A. There might be others under their Blan-
ket Coats; I took no particular Notice of any
but Phkilip Caflles.

Q. You did not obferye any others with Ca-
nadian. Gowns but Philip Cafiles 2

A. No.

Q. What had Major Difney on 2

A, A long Blanket Coat.

Q. You fpoke particularly about Ragers,
Coleman, and other black’d Faces, pray was
Major* Difney’s black or white 2

A. A Crape over it and Fur Cap.

Q, Pray how was it faftened 2

A. Tucked under his Cap,

Q. Did it hang loofe about his Head 2

A. No, pretty clofe to his Skin: I do not

Q: Did
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Q. Did you hear him fpeak to any body elfe?

A. No, I did not hear him.

Fury.—Q. Did you hear one of them fpeak
you named one, who was it ?

A. Lieutenant Scott.

Q. What did he fay ?

A. I know what. Let me come up and Iwill
teach him.

Q. When did that Speech happen?

A. It was before his Ear was cut off.

Q. Was it before he received the Blow with
tke Iron Bar or not?

A. Before.

Q. Did Mr. Scott advance with his Sword in
his Hand ?

A. He held it up; it was a Broad-fword.

Q. At the Time that IVIA)OI Dz/my advanced
how near was yow to him ?

A.. Not above four Feet from hlm.

Q. Did you hear him make ufe of any Ex-
preflions ?

A. He might, but I did not hear him.

Q. After the whole Affair was over, and all
thele were retiring, pray what o’Clock was it ?

A. I cannot be exalt, but am fure it was
before nine 0’Clock. Have no Watch.

Court:

Q. Do you know how long it was from

the Beginning of the Affair until they all quitted
the Houfe ?

A. It might be aQuarter of an Hour, more or

tols: I think it could not I think it

was.
Q. You faid it was before Eight of the Clock?

1 S eatle
e I5105¢ &

A. It was before Eight o 'Clock we quitted

Sergeant Adees’s Houfe.

(l_ You could not be long a going to Mr,
Walker’s Houfe?

A. No, not very long; but I am fure it was
not nine before the Affair was over.

Q. You fay Major Dzjn ¢y had along Blanket
CO“L1 and pul ed his Sword from out of his
Breaft ; you faw him ?

A. Yes, I faw him.

Q. Pray what Waiftcoat had he under jt ?

A, Icould not fee, his Blanket Coat doubling
oVer.

Court. Q. You fet out from Sergeant Mees's
swith the Party ? A. Yes.

Q.'Did . you fee them drefling themfelves ?

A. Yes.

Q. Why was you theonlyMan notdxfpuxﬁdP

A Becaufe T was to have no Hand in the
Cutting, but to go backwards and forwards.

Q. Doyou fay all that left Sergeant Mee: s
were blackt ?
A. All but two and myfelf. K
Q. After the whole Aﬂ"axr was over you fay
you divided into three Parties ? A7 Y ES,
Q_ Where did you go?
I went a-crofs the Parade and through

Ut L'nvrence Gate.

Q. What became of your Party ?

A. They ‘went out of St. Lawrence Gate
fome of them.

Q. Where did the reft go ?

A. Some went one Way, fome another, fome
ftaid about Toztenham’s.

What became of the other Parties that
went towards Mr. Frafer’s; did you know where
they went ?

A. Only that one went one Way, and an-
other the other,

Q. Pray what became of you ?

A. I'went toSergeant Mees's - They came in
at the Quebec Gate, then went out at the King’s
Store, and over the Wall, and then returned
at a Sally-port.

Q. Was the Qusbec Gate left open ?

A. Yes it was.

Q. At this Tranfaction of the fixth December,
were you at Sergeant Mees’s before Roll-calling?

A. Yes, I was there an Hour before Roll-
calling, and returned from Roll-ealling to Ser-
geant Adees’s, ftaied there a little, and then went
to Cafe’s.

Q. Did you ftay ten Minutes ?

A. Yes, between fix and feven o’Clock.

Q. At Cafe’s, was that the exat Time ; an-
{wer ?

A. I did not regard exaltly the Time ; I will
not be pofitive; it might want a Quarter per-
haps.

Q After leaving Cafe’s where did you go?

A. To S\r‘reawt Mees’s 1 fay.

Q. What Road did you take ?

A. Down by the great Church, and fo to
WMees’s,

. So you went no where elfe ? A. No.

Q. Didyou fee Capt. Payneat Sergeant Mees’s ?

A. Yes, a little before that Affair.

. How long had he been.in Town?

A I do not know; he did not tell us, nor
dld I afk.

Q. Did you drink together?

A. There was Rum.

Q. Who paid for it ?




4. 1did not pay for it.

Q. Was he difguifed, was his F
..A. No.

Q. What Time did you fee Capt. Payne?

A. We came out much the fame Time, and
Capt. Payne ftaid oppofite the Houfe of one
Bellair with a Party.

Nite. Bellair’s is oppofite the' End of Mr.
Walker’s Houfe.

Q. The fecond Time you went out to give
Intelligence, was there any Perfon with them?

4. No, not any body.

Q. When you crofled the Parade did you
meet any body ?

A. Yes, one Grub a Soldier; I did not take
any Notice of any Perfon but that Soldier.

Q. Did you fee Capt. Falconer ?

A. 1 did.

Q. Who was with him ?

4. Lieutenant Keough.

Q. Were there any Soldiers with him ?

/Y. I did not fe¢ any.

. What was he doing there ?

A’ Looking about as a Guard.

Q. Was hc one of the Party, did he know
of the Fact? A. 1 fuppofe they did.

. How was he drefled ?

Af. In Blanket Coats.

Q. How armed ?

A. Mr. KeosughaSword and long Stiek, Capt.
Falconer a Damru and Piftol.

Q. How dld he carry the Piftol ?

A. In'his Breaft, Dagger by his Side.

Q. After you qultted Mr. Walker’s Houfe,
going over the Parade, dil not you run faft;
was you walking or runmng ?

A, 1 vwas walking at firft, then I went pretty
fmartly.

Q. How near were you to Capt. Falcaner ?

A. 1T Went clofe to him. |
Fury. ) Q. What Waiftcoat had he on ?
Oakes) 4. A red one.

Fury. ) Q. Had he a Stock or Neckcloth ?
Oakes) 4. I do not know,

Court, | Q. Where did Capt. Payne keep the
Guard ? A. At Bellgir’s.

Q. Did you fee him before you went into
Mc. Walker’s ?

A. He came out with us from Sergeant Mees’s,
Court. Did Capt. Payne come out with you ?

4. Yes.

Q. Did he take

A, Yes he did.

ace blackt ?

guard there at that Tune ?
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Fury. Q. Where did you carry the Meflage to

P ayne and Tottenham ?

A Jutk at Bellair’s Houfe.

Gregory. Q. Why you faid juft now that you
carried it to Capt. Payne at Sergeant Mees’s.

A. No, 1 did not; you miftook ‘me.

Fury. Q. Was Major Difney one that had his
Hands blackt,

A. Wo, I did not obferve.

Q. Youmufk have obferved when he came te
prefent his Sword ? A. No, I did not.

This Witnefs being difmiffed the Counfel for the
Crown defired that Mr. Walker might relate a
Circumftance corroborative of Part of M agovock’s
Teftimony.

TaoMAs WALKER.

I Drank Tea at Thomas Lamb’s, Efq; then a
Magiftrate, on /7ednefday Evening, and about
eight 0’Clock Mrs. #alker fent a Servant after
me ; coming from Mr. Lamb's in the narrow
Part that leads to my Houfe, I mettwo Men in
Blanket Coats, with Clubs, who feemed very
menacing. Mr. Lamb wanted to borrow two
Volumes of Shakefpear, and fent his Man after
me, f{o that nothing happened from thefe People
that Night.

James (,aic, of the 277th Regiment, for the Crown.
Did you fee l’eonlc coming from ]\Ir
Walker’s Houfe the 6th of Ducmbu, 1764?

A. Yes.

Q. The fame Night ? A2 Yes:

Q. Which W ay dnd they feem to be going?

A. FromMr. Walker’s Houfe; between exc‘u
and nine.

Q. Was it before or after Roll-calling ?

A. There is Roll-calling at Retreat- bumnw
and eight 0’Clock, but there was not that D‘.v
to my Ixnowlcdge

Q. You guefs the Time between eight and
nine ? A. Yes.

Q. You fay they were running as if they
were running from ‘Mr. Walker's Jouil

A. Yes.

Q. How many did you fee ? A. Five,

Q. Did any body go in Purfuit of them ?

A. Yes, one Grubb.

Q. Did you know any of them ?

A. Simsn Evans, Capt. Payne, and Rogers.

Q. Did Payne fay any Thing to you ?

4. Yes, he faid go back again, but he did
not,; and Roger: cut him on the Head with
fomething like a Broad-fword. 1 watched Payns
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and T ottenbam into Totienham’s Houfe,

Q. Did you fee Magovock?

A. Yes, that Night I parted with him at
feven or eight 0’Clock at my Houfe.

Q. Where did he go?

4. 1 cannot tell.

2. Did he fay any Thing about his Bufinefs?

A Yes.

9. What did he.fay?

? You will hear fomcthnm remarkable be-
tween this and next I\Iormng

2. Did he !ay any Thing about Mr. Walker ?

Ar' No, only that a great Event would hap-
pen.

Q. What Timedid he come?

A. Between fix and'feven o’Clock; and was
with me about an Hour. )

Q. Did you fee Major Difney that Evening ?

A. No, cannaet fay it is him: Two. People
crofled the Parade, one tall, the other a little
Man, about half after Eight.

2. Who were thofe People; do you know
them ?

A. Neither-was Major. Difney.
Man, the other a little Man,

Cross ExaMINATION.

9. Pray what Condition was Magevock in
when he came to your Houfe, was he drunk.?

A. He wasnot.very drunk.

2. What do you call drunk; was he able
to 1% and ?

A Yes.

2, Towalk? A Yes.

9. Was he able to go about Bufinefs ?

A, Yes.

&£. What Time was it that he left your
Houfe ?

A. About half after {feven o’Clock, Aage-
vock alked 'me if  he might lie in- my Houfe. 1
told him no, 2: Why ¢

A. Becaufe it was improper for a Soldier ‘to
lie out of his Quarters,

9. How near together was it that you left
the-Houfe ?

/Y sAbout a Minute.

. Where did Magoveck go?

JfY Intending: te go for his Qxarters.

,,\ What Street did you live in, was it in
the Street Colonel Ghriffie lived ? v

A, Yes.

Q. When he left your Houfe did he go
down that Street towards the River?

A. Yes.

One a tall

. 9. Where did you go when you parted thh
Magovack ?

4. To the Recoller’s Street; but ftopped to
talk with one Fohnfon in the Way, then went
down direétly to the Parade.

9. When you came to the Parade what did
you fee ?

A. T:met them crying, lop them, flop them,
they have killed a Mezc/yant And met Payne,
Ewvans, and'Régers.

2. How long was you coming from your
Quarters to the Parade !

A. About three quarters of an Hour.

Court — 2. How do you know the Time;
in-what I\Lnr.cr did you divide your Time ?

A. By Guels.

9, When Magovock afked to lie in your
Houfe, do you think if you had confented he
would have gone to Bed immediatel

A. No! The Man was fenfible enough
Henry Mettz, Soldier of the Reyal Americans, for

the Crown.

9. Did you fee any Perfon the Night of the
Affault going to or'coming from*Mr. Walker's?

A. The E,venmo aboutEtht orNine, Imet
aNumber ofdxfgmied Pcrfona fome blackt, fome
in Blanket Coats; but thought that thcy were
goingon f'omcFrolic: Didnotmuch mind them.

9. Were they going towards Mr. Walker’s?

A Yesy towards.

Q. Did you know them ?

/{ [ did net know themall, but fome of
them.

2. Who did you know ?

A. Fobn Meesy Coleman, and Daniel Afbman.

2. Where did you meet them ?

A Juftin the ‘main Street'at the End of a
little Street that leads to Mr. 77alker’s near té
a Tavern: that Mrs Mairray keeps.

9. Did you know any body clfe ?

/I No.

. Was Major Difney there of that Party ?

/I No.

2. Dxd rou fee Magovock there?

/1 Idld fee a M'm like Magovock, ~with a
Blanket Coat, and Stick in his Hand.

9: You had known Magovock before this ?
|o AL Yes. 9. How long?

A ‘Three ar four Years. ;

. You was well acquainted with-hisPerfon ?

A. Yes: And to the beft of my Oplmon he
was one'of the Party.

Q. Thofe




Q. Thofe Perfons that you knew again had
they Difguifes on their Heads ?

A. Daniel Afban had not,

2. Did you fpeak to them,

A. Yes, I fpoke to Ahman.

2. What did he fay ?

A. Never youmind it.

2. Did nothing elfe pafs between you and
Afbman 2 A. Not at that Time,

2. Did you fee him again ?

A. Yes, I faw him after.

Q. Where did you fee him ?

A. At a little Sally-port by the Governour’s

Houfe.

: Q. Was that Sally-port open ?

A. Yes, it was open at a little after nine
o’Clock.

2. Who did you fee with Daniel Afhman?

4. Sergeant Mees. Then 1 atked Afhman
what they had been about, having heard fome-
thing of the Affair ; he faid I believe we have
done for Mr. Walker.

2. You did not fee Major Difney in that
Group of fourteen or fifteen ?

4. No, not to my Knowledge.

Cross ExaminaTION.

2. You did not fpeak to Magovock ?

A. No.

Q. How did you know it was he ?

A. Having drank with him very often, ac-
cording to his Size, &c. {o knew it was him.
Jury. Q. Had he any Thing remarkable to the
reft ? A. No.

Q. You did not fee his Face? A. No.

Q. Nor hear him fpeak ? 4. No.

Counfel for the Crown.

Q. Some of themhad Crapes over their Faces ?

A. Yes fomeof them ; Afhman had not, Csle-
man had fomething black, or a Crape over his
Face.

Q. How near was you to them ?

A. Half the Breadth of the Street.

Q. Could you know their Features notwith-
ftanding their Faces being blackt and difguifed ?

A. No, being Moon-light. '

The Counfel for the Crown not thinking any more
Evidence neceflary, refled the Matter here, and the
Counfel forthe Prifoner opened bis Defence as follows :

N. B. There were three Gentlemen of Counfel for the Pri-
foner, Mr. GreGorY, Mr, Morr1sON, and Mr, ANTILL.

The Prifoner’s DEFENCE.
Counfel for the Prifoner.
After the long Evidence laid before the Court,
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and from the vaft Contradiétions of Things that
interfere with each other, I think that nothing
ought to be refted on that Evidence : But as it
is a Crime fo below a Soldier, and for Fear the
leaft Sully fhould remain on my Client, I will
take up a little T'ime, and hope I fhall be able
to take that away, that he had the leaft Handin it.
[ believe no Man can look on fuch a Crime
with more Contempt than I do, éc.

We fhall call a few Evidences.

Madam Landrieves for the Prifonery as interpreted
3 by a [worn Interpreter.

Q. Do you remember fome Time in the
Month of December, the fixth, being at a Ball
at Do&or Robertfon’s 2 Al Yes.

Q. What Time of the Day did you go 2

A. At four o’Clock.

Q. Did you fee Major Difrey 2 A. Yes.

Q. What Time did he come there 2

A. At five or half after five.

Q. What Time did Major Difney ftay'there 2

A. All the Evening,

Q. What Time did he go away ¢

A. Between three Quarters after nine and
Ten.

Q. Did Major Difney go out of the Room
from the Time he came in, till he went away?

A. No.

Q. Could hegoout without your Knowledge #

A. No.

Q. How did you pafs your Time ?

A. At Half after four we began to boil Me-
lafles,sor make Tire.

Q. Major Difney, was he there 2

A. Yes! and play’d a great many Pranks
with me.

Q. What did you next 2

A. We drank Tea,

Q. How long did the boiling of the Melaffes
laft &

A. About three Quarters or an Hour.

Q. Did Major Difney drink Tea 2

A, X ess

Q. After having drank Tea what did you do 2

A. We play’d at Blindman’s-Buff.

Q. How Jong did that laft 2

A. Perhaps Half an Hour.

Q. After that did you dance 2

A. Yes.

Q. Did Major Difney dance 2

A. Yes! with me.

Q. How long did you dance ?




A. Till Supper.

2. ‘What Hour?

J Half after eight or three Quarters.
. Did Major Dif; #ey danee all the Time till

Su )pu f A Yes,

<' Did Major Difney fet down to Supper ? Pk
. Yes, next to me,

Q How long did you fit at Supper ?

f/ T1ll we hwrd the News that fome Peo- |

ple had ill-treated My, /##ulker at his Houfe.

Q. Did Major Difney ﬁav at Table till that |

f &Y nnL P A. Yes.
Q. What Time did hego away from thence?
A. A Man came from General Burton for
Major Difuey; becaufe the Officers were called
on that Occafion.
Q. About what Time was that?
4. About ten and half after.
Q What became of Major Difney 2
. He went away.
_ Cross ExamIiNaTION.
Q Madam, were your Eyes fixed on M'}_]OI
Difney from {ix o 'Clock to half after Nine ?
/1 No. I had them not more fixed on Ma-
jor Difney than any other Perfon.
Q Did you play at Cards : '
. No.

(,L Did you go out at any Time?

A. Yes, 1 was abfent about five Minutes; I
left Major Difney in the Houfe, and found him
there on Return, atthree kuutua after Eight.

Q. Did you look at your Watch when you

went out and returned, to know- five Minutes ?

A. No. Butl faid five Minutes, thinking
that was more than the Time I took.

Q. Was you never abfentbut that one Time?

A. No.

Q. You are very fure you left him and found
him on return ?

A. Yes, very fure.

5 \Vas there any Alteration in NI'lJor
Difney’s Drefs or Appearance from the Time
you went when you returned ?

A. No, he feemed jult as freth, and feemed
to be as compofed.

. How were the Company employed in the
Time of your Abfence?

N. B. A. They were fitting round the

Stove till the Table was laid, &% &e.
Mrs. Campbell, for t/Je Prifoner.

Q. Do you remember where you {pent the
Evening the Night the Attack was made on
Mz, Walker 2 A. Yes.

A At Mr. Robertfons
Q. What Time did you go?
A. Half after three or four o’Clock.
Q. Did you fee Major Difney 2 _
A “Yes,
Q. What Time did he come ?
A. Between half after four and five.
Q. When did he leave it ?
A. Between three quarters after nine and ten,
Q. Did he ftay there during the whole Time ?
A. Yes.
Q. Without going out ? A. Yes.
Q. Do you think it poffible that Major
Difney could beabient without your Knowledge?
A. No: It is not poffible.
Q. Who did Major Difney dance with ?
A. Madam Landrieves.
Q. What was the Reafon Major Difney left
the Houfe ?
A. For the Affair of Mr. Walker;
came a Soldier to fetch him.
. From whom ?
A. General Burton.
Q. At what Time were they informed of"
that Affair?
A. By the Soldier that came on the Part of
General Burton, at nine o’Clock.
Q. Before or after Supper ?
A. We were juft at Table.
Q. Was it before or after Supper ?
A. We were at Supper.
Q. Did you know it before Supper ?
A. Yes.
Q Who informed you ?
Mr. Howard.
Q Was Major® Difney at Supper at that
Time when Howard informed you ?
A. He was.
Q. Had Major Dz/my been abfent at all du1—=
ing the whole of coming in and going away ?
A No.
Q. Was you abfent during.the T'ime ?
A. No.
Q. How did you pafs the Time thathenmfr ?
A. Firft, making TZire, then Blind-man’s-
buff, after that danced.
. How long ?
A Juft till half after eight;
. Who danced with you ?
A. Mr. Robertfon.

there

till Supper.




Cross: Examsvamian.

Q. What Reafon did/ you regard Major
Difney fo that'he could not go out without your
Knowledge ?

A. There were fo few in Company that Ma-
jor Difney could not be abfent without my
Knowledge.

Q. Did you never leave the Room to go into
another ? A, Yes

Q. About what T'ime ?

A. About half after four or five,

Q. The only Time ? As v Y ess

Q. How many Couple were there dancing ?

A. Fiye Couple.

Q. Was the whole Company employed ?

A. No, one Lady did not dance.

Q. Did you dance till Supper?

A. Yes.

Q. Did Major Difneydance the whole Time?

A. Yes.

Q. Whether in the Dances the whole Com-
pany were employed in dancing 2all the whole
Time? A. Yes.

Q. Did any of them f{it down fometimes ?

A. They were too few.

Q. What Dances ? '

A. Engii/h Country-dances.

Q. Were they all employed ?

A Yest

Q. At what Time did you begin ?

A. Half after feven.

Mr. Robertlon, forthe Prifoner.

Q. Do you recollect where you fpent your
Evening 6th December, 1764 °?

A. Yes! At my own Houfe,

Q. What Company had you with you?

A. Captain Campbe/l and his Lady, Captain
Evans and his Lady, Mrs. Landrieves, Mrs.
Howard, Mrs. White, Major Difney, my Wife
and myfelf.

Q. Was Major Difney there ?

A. Yes.

Q. What Time did he come ?

A. About five 0’Clock.

Q. What Hour did he leave your Houfe ?

A. About three quarters after nine 0’Clock.

Q. Was he abfent from your Houfe from the
Time he came to your Houfe to that Time ?

A. He was not abfent but two or three Mi-
nutes, from five 0’Clock till that Time.

Q. How did you {pend yoar Time ?

A, Making Zire, then play’d Blind-man’s-
buff, then danced, then eat a little Supper,

L,

Q. If after you 'began thofe Things Major
Difney was of your Party ? A. Yes.

Q. Who did Major Difney.dance with ?

A. Madam Landrieves.

Q. Who did you dance with ?

A. Mrs. Campbell.

Q. Praydo you know the Reafon of his go-
ing away when he did ?

A. An orderly Sergeant, or Soldier, from

General Burton, came.

Q. Did he mention the Reafon ?

A. I don’t recolleét.

Q. Did you hear before then of any Acci-
dent happening to Mr. Walker 2

A, Yes I did, about half an Hour before
that Time.

Q. From the Time Major Difney came to.
your Houfe, till the Time he left it, did you
quit your Houfe ?

A. No: I ftaid there all the Time.

Q. Do you recollect any Lady being abfent
for about four or five Minutes ?

A. Yes, Mrts. Howard, Mrs. Landrieve, and
Mrs. White.

Q. Was Major Difney abfent from that Tim?

A. No, he was not abfent during the whole
Time.

Cross EXAMINATION.

Q. Major Difney was in Company at your,
Houfe for four or tive Hours together ?

A. From half after five till ten.

Q. He did not go out of your Houfe till that
Affair? )

A. No. The Perfon that came told him
that General Burton wanted him.

Q. You did not obferve whether he was ab-
{fent for a fmall Space of Time ?

A. I did not obferve; but he might be ab-
fent for a Minute. :

Q. Whether you have a Memory that he was
abfent, or only mean to fay that you think he
was ?

A. 1don’t know that he was,

Q. Did you ever mifs himfrom the Company ?

4. No.

Q. But he might be ? A. No.

Q. You was there the whole Time ?

A. Yes.

Q. Did you go out of the Room into any
other Part of the Houfe ? A. Yes.-

Q. Did you ever leave th Company any Part
of the Time ?

4. No




A. No never, but the Company changed
Rooms.

Q. Is'it ufual for you to take fuch particular
Notice of the Company ?

A. There was fo fmall a Company that none
of them could be abfent without my Knowledge.

Q. What Hour did you begin to dance ?

A. About feven o’Clock.

Q. How long did you continue dancing?

A. Till Supper. I am pofitive from the
Time, that Major Difney or any one elfe, could
not quit the Room tll Supper, without my
Knowledge.

Myrs. Howard, for the Prifoner.

Q. Where did you {pend theEvening, Thur/-
day, fixth December, 1764 ?

A. At Mr. Robertfon’s.

Q. What Time did you go there?

A. About five 0’Clock, or fooner.

Q. What Company was there ?

A. Madam Robertfon, Madam Campbell, Ma-
- dam Fwans, Madam Landrieves, &c.

Q. Major Difney, was he there ?

s - Yes.

Q. How long did he continue?

A.-1 faw him there as long as I ftaid.

Q. How long did you ftay ?

4. ‘Till a Quarter after eight, then went out
to my own Houfe, then returned in about four
or five Minutes.

Q. Major Difney, was he there when  you
returned ? A. Yes.

Q. Who went with you ?

A. Madam Landrieves and Mrs. I hite.

Q. Did you fee any Alteration in his Drefs
or Manner when you returned ?

4. No, none.

. Pray de you remember how Major Difney
was drefled ?

A. Plain Scarlet Coat with yellow Lapels.

Q. Have you feen that Major Difney quitted
the Houfe after your Return till he went away?

A. No.

Q. Was it poflible that Major Difney could
quit the Houfe from your Return, til he was
fent for? A. No, it was not poffible.

Q. How did you pafs the Evening ?

A. Making Tire.

Q. Who danced with you?

A. Capt. Evans.

Q. Who with Major Difney ¢

A. Madam Landrieves.

Joseru Case.

Q. Was you fent by General Burton to fetch
Major Difney ? :

A. 1 was fent by General Burton. A Number
of Merchants came to General Burton and told
him fuch an Affair had happened. The General
comes to me and faid, Cafe, put on your Hat,
and run to Major Dilney, give my Compliments ts
him, and tell him I want to Jpeak to him. Not to
come without him. I went to his Houfe, not
at Home ; the Servant -told me he believed he
was gone to a Dance, and believed to Mr. Ro-
bertfon’s ; made the Man take his Hat and go
with me: Then went to Madam Landrieve's ;
he was not there ; then went to Mr. Robertfon’s,
threc Servants were ftanding at the Door, I
afked if Major Difney was there, the Servants
faid he had been there all the Evening.

Q. What Time was it you was there ?

A. 1 believe about halfafter nineof the Clock.
I told the Major, who did not ftand to afk any
Queftions, but took his Hat and walked all the
Way before, with a plain Suit of Clothes and
a laced Hat, his Hair frized not the leaft dif-
ordered.

Q. Was you a Soldier at that Time 2

A. Yes, in the 27th Regiment.

Myrs. Ermatinger, for the Prifoner.

Q. Do you recollect being at Mr. #alker’s
after the Affair ? A. Yes,

2. Had you any Converfation at that Time
with Mr. Walker, touching the Knowledge of
thofe that committed the Affair ?

A. Somebody atked Mr. Walker if he knew
any Perfony his. Anfwer was, That he did not;
but believed that he knew Lieutenant Scott, by the
Frgure and Manner of his Cloaths; but only pre-
fumed.

Mr. Samuel MaKay, of the Royal Americans, to
the Charaéter of Magovock.

9. Do you know George Magovock ?

A Yes.

9. Pray how long did you know him ?

A. Ever fince he came over; think it was in
1756. He was drafted. He was in the fame
Company I commanded.

Q. What is his general Charaéter: Do you
think he is a Man that can be taken for his
Oath ?

A. He has been flogged feveral Times for
ftealing: Well known by feveral Merchants
when he was draughted. Mr. Duncan men-

: ‘ tioned




tioned particularly Magovock as a good for no-
thing Fellow.
Jacob Moran, Sergeant- Major, to the Charatter
of Magovock. ‘
. I have known_him fince the Beginning - of
1758. .
7‘(3._ What was his Character ?

A. A Man of a very bad Charadter; has
been flogged for feveral Crimes; have heard
that he deferted once; that he ufed to {fteal
fometimes: I can give none but a bad Charac-
ter of him,

Farrel, to his Charatter.
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A. Yes.

Q. How long ?

A. Since the Year 1754: Well acquainted
in Ireland.

Q. What is his general Character ?

A. I never knew a good one, always a bad
one: He was always a forfworn Man and Thief
in the Royal Regiment; a Man not to be cre-
dited, and told a Story of his lifting, and
{wearing he was an Englifh altho’ an Irifh Man,
&,

End of the Prifoner’s Evidence.

Q. Pray do you know George Magovock 2

After the Prifoner’s Counfel had clofed the Evidence in his Defence, the Attorney-General
made a Reply, to nearly the following Purport, but lefs fully and with lefs Warmth.
¢ May it pleafe your Honour, and you, Gentlemen of the Fury,
¢ Beg leave to trouble you with a few Obfervations upon the Evidence that has been produced
I in the Prifoner’s Defence. This Defence feems to confift of two Parts; the one is an
¢ Attempt to prove that the Prifoner was engaged in Company at Dr. Robertfon’s Houfe, during
the Time of the Affault upon Mr. #adter, and confequently that he could not be prefent at it;
the other is an Endeavour to difcredit the Witnels Magovock, by fuggelting that there are Con-
tradictions in his Evidence, and by making him pafs for a Man of a bad general Chara&er.,
This, I think, isthe Plan and Subftance of the Defence. 4
¢ As to the firft Part of this Defence, the Prefence of the Prifoner at another Place, I muft
begin by obferving, that it is always looked upon as the worft and weakeft Kind of Evidence
that can be made ufe of in the Defence of an accufed Perfon, and is feldom allowed to have
any -Weight in Oppofition to a pofitive Charge, fupported by Witnefles of Credit: And this
for a very obvious Reafon, becaufe it is the eafieft of any Sort of Evidence to be contrived by
¢ the Friends of the Prifoner in order to fave him, if thcy'are Perfons, as too often is the Cafe,
whofe Attachment to his Welfare will lead them to tranfgrefs the Bounds of Truth in his ge-
half. To make this Kind of Evidence in any Degree fatisfaltory, it is neceffary that feveral
ftrong Circumftances thould concur.  The Witnefles, who teftify the Prefence of the Prifoner
at another Place at the Time of the Commiffion of the Crime, ought to be Perfons of un-
doubted Credit, free from any Connections with the Prifoner (whether of Kindred, or Friend-
fhip, or Intereft of any Kind) that may in the leaft tend to biafs them in his Favour; the Place
at which they faw him ought to be far diftant from that where the Crime was committed, o
far diftant that it fhould be impoffible, or next to impoffible, fora Man to go from the one Place
to the other in the Time between the Commiffion of the Crime and his being feen at the other
Place: This Place ought likewife to be a public Place, where People who have no perfonal
Acquaintance with each other meet by Accident, and the Pérfons who atteft the having fecn
him there fhould be Perfons unconneéted and unacquainted with each other, as well as with
the Prifoner. This would be a Proof of an Alibi that would deferve confiderable Regard.
Thus, if Captain Difney had been proved to be at Quebec, which is 180 Miles diftant from
Montreal, atthe Time of committing this Aflault, er within a few Hours, or half a Day, of
that Time and this, not by one or two Friends, who fheould fay that they faw him there
thatDay in private, but by Witnefles that had no particular Acquaintance with him, and who
fthould teftify that they faw him at fome public Place there, as, for Example, on the Parade
exercifing the Soldiers, or on the Market-place, or at Dinner with a numerous Compaay at
the Governor’s Table; and if the Witnefles who had fworn this fhould likewife tell you to
what Caufe or particular Circumftances it was owing that they could remember their having {een
K ¢ him
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him there on the Day of this Affault, when they, probably, are not able to recolle® on what
Day they faw him immediately before, or immediately after, it: Such a Teftimony
would really be important, and might perhaps deferve to be fet in Oppofition to the pofitive
Evidence of the Witneffes in Support of the Charge. But how differenit from this is the
Alibi Evidence that you have heard! Three Ladies, and Dr. Robertfon, have told you that
Captain Difnsy fpent the Afternoon and Evening with them at Dr. Robertfon’s Houfe in Adon-
treal, not Two Hundred Yards diftant from Mr. ##%lker’s Houfe. Two of thofe Ladies, Mrs.
Howard and Mrs. Campbell, are the Wives of two of the Prifoners now in Cuftody for this
Affair; and the latter is likewife the Daughter of another of thofe Prifoners. The other Lady,
Mrs. Landrieves, is a very intimate Acquaintanceand Friend of Captain Difney’s.  And Dr.
Robertfon has given ftrong Proofs of his eager Defire to get both this and all the other Prifoners
for this Affair difcharged, and has gone much greater Lengths for this Purpofe than the mere
Love of Juftice and a Concern for accufed Perfons, apprehended to be innocent, ufually carries
Men to: He has, fince the Chief-Juftice has been in the Town holding the Seffions of the
Supreme-Court, been bufily exercifing his Office of a Juftice of Peace with Refpect to this
Aftair, by taking Depofitions relating to it. I 'leave it to him toexplain, or to you to conjec-
ture, whether he could have any other Defign in doing fo, than to influence, in a clandeftine
« Manner, the Minds of Men in Favour of thefe Prifoners, by fetting up a Parcel of private Evi-
dences taken thus before him, in Oppofition both to that which fhould be offered to the Grand-
Jury and to that which fhould be given here publickly in Court before you, Gentlemen, in
Support of the Profecution. One of the Perfons whom he has thus examined, has fince made
QOath before the Chief-Juftice, in my Prefence, that he had been thus examined, upon QOath,
by this very Zealous Magiftrate. Such, Gentlemen, are the Witnefles that are brought to fup-
port this Alibi, - :
¢ Gentlemen, thefe Witnefles have not told you to what particular Circumftance it is owing
that they remember {o exactly the Manner in which they fpent their Time on the 6th of Decem-
ber, 1764; without which it muft needs appear ftrange that they fhould remember it fo exaétly.
Can they tell where and in what Company, and in what Manner they {pent their Time on the
6th of December, 1765, or even on the 6th of laft December, though only three Months paft?
— Or can you, Gentlemen, thofe of you that were then in Montreal, remember diftinétly where
and how you fpent your Afternoon and Evening on that very fame 6th of December, 1764 If
you cannot, is it not fomewhat furprifing that thefe Witnelfies fhould be able to do it fo exaétly,
without fome particular Circumftance to induce them to take Notice at the Time, or foon
after, of the Manner in which they fpent that Day? This Circumftance I fthould have been
glad to be informed of. Was it that they fufpe&ted that Captain Difney, or Mr. Howard, or
Captain Campbell, or Mr. Simon Evans, or any other Perfon in that Company at Dr. Robertfon’s,
would ever be accufed or queftioned about this Affault upon Mr. Walker >——— Such an early
Sufpicion, Gentlemen, would; in my Opinion, have been no fmall Prefumption that fome of
that Company were guilty of it. What other Conjetture to form concerning the Caufe of their
remembering {fo well the Manner and Company in which they fpent that Day I know not.
“T'is certain they have help’d us to no other.
¢ But, Gentlemen, other Things in their Evidence afford Matter of Surprife. They not only
remember of what Perfons the Company confifted, and how they fpent their Time, but de-
 clare that they are confident that Captain Difney was prefent in the Company during the whole
Time that each of themfelves was prefent there, though that Time was near five Hours.
¢ Gentlemen,: this bold Affertion deferves to be examined, in order that you may fully under-
“ ftand it, and affign toit its proper Degree of Credit, which I believe you will judg€ to be but
little. [t may be‘underftood in two different Senfes: It may mean either that thefe Witnefles
had their Eyes continually fixed upon Captain Difney, fo that he never was out of their Sight
and Obfervation during the whole five Hours, which would indeed be a pofitive Affertion ab-
folutely inconfiftent with the Charge; or it may mean that they did not indeed keep the Prifoner
continually in their Sight during that whole T'ime, but only that they faw him there a(tl.-ﬁ:‘veral
¢ dificrent
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* different Times during their being together, and that they did not mifs him or obferve that he
¢ quitted the Company during that whole T'ime; and therefore that they, by Inference, conclude
¢ that he did not quit it, becaufe, if he had done {o, they think it highly probable that they muft
¢ have taken Notice of it. ~*T'is in this latter Senfe the Evidence of thefe Witnefles muft be taken :
< The other is too bold, or rather defperate, a Kind of Evidence for any People to deliver in a
¢« Court of Juftice with. any Expectation of being believed: And accordingly you muft have ob-
¢ ferved, Gentlemen, that when the firft Witnefs was afked whether fhe had her Eyes fixt con-
¢ tmually upon Captain Difney during the whole Tame (which the muft have faid if fhe had
¢ meant pofitively to affirm that he was “there the whole Time) the readily anfwered that fhe did
¢ not keep her Eyes thus continually fixt upon him, but that fae faw him there very often, and
¢ never obferved that he left the Company, which fhe fays {lie could not but have done if he had
< ever left them, becaufethe Company was but fmall: And the other Witnefles anfwered-in the
¢ fame Manner. Now this is not a pofitive Aflertion that Captain Difney was there all the Time:
¢ It is only a negative Propofition, or a Igeclaration that they did not obferve him to leave the
¢ Compdny in all that Time, which is a very different Thing. For, Gentlemen, this Declara-~
¢ tion, that they never obhrved him leave the Company, may be true, and yet the Inference they
¢ would draw from it, that he neverleft it, may not be fo: He may have left the Company more
< than once, and they not have obferved it efpcculh for fo fmall'a Time as five or fix M nutes,
¢ which is fufficient for his attending- a Tranfattion that happened only at the Diftance of Two
¢ Hundred Yards from the Place where the Lommny was affembled. And therefore, Gentlemen,
¢ the Evidence of thefe W itnefles, {uppofing it to be ftri&tly true, does not pofitiv el) prove the
¢ Prifoner’s Alibi, but only gives Room for a probable Inference in Support of it; which being
but a Prefumption, ought not to be fet in Oppofition to the pofitive T'eftimony of three Wit-
nefles in Support of the Charge againit him.
¢ But, Gentlemen, we may go {till further. This Evidence of the Prifoner’s Alibi is not
even a very firong Prefumption. For wheré is the great Improbability of a Perfon’s abfenting
himfelf once or twice from a Company of eleven Perfons (which was the Number affembled at
Dr. Rﬂ/):rzfon s) for afhort Space of Time, fuch as five or ten Minutes, without being obferved
by the other Perfons in the Company, and that too with fuch particular Attention ‘that they
fhall be able to recolleét it a long Time after? Such @ Want of Obfervation of the Motions
of the reft of the Company, as not to recolleét fuch little Abfences of fome one of them, is
furely by no Means uncommon. Gentlemen, I dppcal to yourfelves, whether when you 1 “np-
pen to be in a2 Company of a«Dozen People for five Hours togcthcr, who are met tog eter for
the Sake of Mirth and Amufement, you are apt to watch each Perfon in the (,o'npum fo very
carefully that you can fafely declare afterwards, upon QOath, which of them abfented himfelf
from the Company for a little While; and which did not, and can be fure that during t}:c
whole Time fuch or {ucha particular Perfon of the (,omp"my never left it, even for the Spac
of five or ten Minues? Gentlemen, is it your Cuftom to watch your Com bany {0 na uowlyf I
believe I may fay that it is not.——— And in the prefent Cafe is not the Dlﬁmultv of obferving
and remembelmo thefe Particulars encreafed by the Variety of Paftimes with which this Com—
pany amufed themfelves? They were not all the while engaged in Parties at Cards, or in
dancing, in which Cafe they mlcrht perhaps obferve what became of their -Partners and the
others encraored at play with them: But they fpent Part of the Time in making Syrup, Part of
it in dancmg, Part of it in drmkmg Tea, and Part of it, Gentlemen (whlch is worthy your
Attention) in playing at Blind-man’s-buff. Can they be fuppofed, during all thofe different
Amufements to have been fo very watchful of each other? They fhould at leaft have excepted
thofe parts of the Time they were playing at Blind-man’s-buff during which they aéted the part
of the blind-Man.
¢ Gentlemen, Icould notbutadmire the Rapidity and the Pofitivenefs with which fome of thefe
Witnefles delivered their Evidence, particularly the firft Witnefs. 'The Anfwer was ready al-
moft before the Queftion was pronounced. I believe fhe never repeated her Creed or her Cate-
chifm:more readily or nimbly. She told you the exa&t Times at which each different Amufement
¢ began
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¢ began, as readily and preeifely as if the had being reading an Account of them from Minutes of
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- more than five Minutes

that A fternoon’s Entertainment taken down at the Time: One Thingonlyefcaped her uncommon
Memory, till fhe was induced to recolle&t it, by a pofitive Queftion put to her concerning it.

- This was that fhe herfelf was abfent from the Company for Part of the Time this Company has

been faid to continue together. Gentlemen, this Circumftance the forgot to tell you in her
original Account; it was drawn from her in the Crofs-examination. But when fhe did declare
it, | make no Doubt, Gentlemen, that you obferved the great Importance of it. Gentlemen,
it tends to nothing lefs than tomake her Eyidence and that of Mrs. Howard (who was abfent with
her for that little I‘lm.e) I fay, it tends to nothing lefs than to make the Evidence of both thefe
Witnefles (admitting it all to be ftrictly true) of little or no Effe¢t in fupporting the Prifoner’s
Alibi. For obferve only the Time of this Abfence.. This Witnefs and Mrs. FHoward have both
of them told you that it happened about three Quarters of an Hour after Eight 0o’Clock, that is,
as near as can be judged, at the very Time of the Aflault committed upon Mr. #alker. Juft

-at this critical Time they left the Company and went tp Mrs. Howard's Houfe for a T'able-Cloth,

leaving the Company employed. in no common. Amufement, fuch as Cards or Dancing, that mwht

- requlrethe Prefence of them all, but fitting round the Stove till the Supper fhould be ready: They
-ftaid away fome little Time, Wthh they think was about five Minutes, and then returned to-

Dr. Robtny'on . Gentlemen, this Time of their Abfence may not improbably be a good deal
perhaps a Quarter of an Hour, ortwenty Minutes. Such Miftakes
in the Meafure of Time happen every Day, where People judge of it without looking at a
Vatch, as thefe Ladies have declared that they did.

¢ In thxa fmall Space of Time it was poffikle, for aught thatis contained in the Evidence of
thefe two Ladies, for Captain Difney to have quntted the Company and ftept Home to his Lodg-
ing, and, there making the little Alteration in'his Drefs, which was neceflary to difguife him,
to have gone into Mr. #alker’s Houfe, and been prefent for two or three Minutes dunng the
Affault upon him, to overlook and encourage the Perfons employed in it. The Change of Drefs
for this Purpofe would take up a very fhort Time. It was only throwing off’ his Coat, and
lipping on a Canadian Gown inftead of it, and putting a Crape over his Face and a cut- mund
Hat upon his Head with the Crape tucked in under it. This was the only Change made in his
Drefs from that in which he appeared at Dr. Robert/on’s: For the Prifoneir’s Witneffes have told
you that he was that Day drefled in Scarlet, and Mrs. #alker obferved that he had a red Waift-
coat and red Breeches under his Canadian Gown.

¢ This flight Change of his Drefs he might eafily make, and be prefent at Mr. /7alker’s Houfe,
fora few Minutes, then change his Drefs again and return to Dr. Rober tfor’s, in the Compafs of
avery fmall Time. We may therefore confider the Evidence of thofe two Ladies as contributing
very little to fupport the Prifoner’s Alibi. It muft therefore reft principally upon the Td‘(lmony
of Mrs Camplell, a Lady that is the Wife of one, and the Daughter of another, of the Prifoners
now in Cuftody for this Aflault, and that of the very friendly Dr. Rober tfon, whofe Zeal in the
Defence of thefe Gentlemen has been fo great as to lead him to take Depofitions concerning
this Affair, even f{ince the Chief-Juftice has been here in Town to hold this Seffion.
¢ Such, Gentlemen, is the Alibito which you are defired to give Credit: An Alibi declaring
the Prifoner to have been at a Place not Two Hundred Yards diftant from the Scene of the Of-
fence.— Pretended to be proved by four Witnefles, but inTruth notpofitively proved by any one
of them. (none of them fwearing that they had the Prifoner continually inSight during the whole
Time they were together) But grounded upon.a Prefumption only, and not a very ftrong one,
that, if he had quitted the Room, though for a very {mall Space of Time, as five or ten Mi-
nutes, during any Partof the five Hours they were together, they muft have taken Notice of it
And even this poor Prefumption is found, upon a Crofs- -examination, tobe fupported

by only two of thefe Witnefles, the other two havmg confefled that they themfelves were abfent
from the Company for a little Time, juft at the critical Juncture of the Commiffion of the
Crime And this Proof, 1mperfe& as itis, made by Witnefles under a ftrong and evident

Biafs in the Prifoner’s Favour. This wietched Alibi you are required to believe in oppoﬁtuon to
¢ the
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¢ the pofitive Teftimony of three Witnefles, - two of whom are Perfons of unblemifhed Charader,
“and perfectly free frora. Prejudice againdt the Prifoner, and the® third was an Accomplice in the
¢« Fa&. Youcanhot, Gentlemen; remain long in Doubt which of thefe two Teltimonies to
N
prefer. y : 7 :
¢ Gentlemen, I have {aid that Mr. and Mrs. Walker are perfeétly free from Prejudice againft

~

< are free from Refentment againit the Prifoner: They muft be exempt from human Paffions if
« they were: But: their Refentment arifes: merely from this very Injury with which he is now
¢ charged, and from their own certain Knowledge of his concern in it. That, and the Prifoner’s
¢ Declaration before-hand, That he would be revenged upon Mr. WFulier, for his Ill-treatment
< of Captain Payne, are the only Grounds that Mr. .#alker has for any Refentmengagainft Cap-
¢ tain Difney. And fuch a Refentment cannot be called a Prejudice againit Captain Difriey, or
¢« in any Degree affe&t the Credibility of Mr. Walker’s Evidence on this Qceafion, becaufe the
¢ very Exiftence of fuch a Refentment fuppofes neceffarily that of the Crime with which the Pri-
¢ foner ftands charged as the Caufe and Ground of it. It might indeed affect Mr. #Palker's Evi-
¢ dence on any other' Profecution againft Captain Difney, either for an Injury done to another
¢ Man, or for another Injury done to himfelf: But in the prefent Cafe it cannot have any fuch
« Effe&. 'Till this unhappy Violence, or a very little T'ime before it, Captain Dijney and Mr.
¢ Walker had lived upon good Terms with each other. Captain Di/y himielf has informed you
¢ that he did fo: He ‘has declared that he always entertained a Reipect for Mr. #alker (that, 1
< think, was his Expreflion) and exprefled it in Converfation whenever he had Occafion to
< fpeak of him: ‘And he has called a Witnefs to prove that he did fo. And Mr. #Zulker has told
¢ you that he trufted {fo much to the Profeflions of Regard that Captain D)i/ney had often made
¢ him, ' and was fo confcious in his own Mind of his never having given him any Caufe of Of-
fence, that, when he diftinguithed him among the difguifed Ruffians that were come to aflault
¢ him, he was encouraged by the Sight of him to hope that his Life was not in Danger, and that
¢ the Mifchief intendsd him was only a fevere Beating, or Wounding, or fomething thort of
Death, in Revenge for the imaginary Infult upon Captain Payne, til he was forced to think
otherwife by thofe dreadful and murderous Words, pronounce® from the oppofite Corner of the
¢ Room by the Man who advanced again him with a drawn Sword, Damn him, let me come to
¢ himy and L'll difpatch him with my Sword. :

¢ Gentlemen, this Evidence of Mr. and Mrs. /Zalker, appears to me to be fo weighty, that,
¢ if the alibi Defence of the Prifoner had been fupported by pofitive Evidence abfolutely incon-
¢ fiftent with the Charge if not two only, but all the four Witnefles had pofitively
¢ fworn,. that at eight o’Clock exaétly they had fat down to play at Whift with the Prifoner,
¢ and that they had never left the Table till the Meflenger came from General Burton with the
¢ News of the Outrage committed upon Mr. Palker; but had been all the While either at the
Table playing themfelves, or near it, looking on upon thofe who did play, and that the Fri-
foner had never cut out, but had been one of the Players during the whole of that Time, {a
that he muft have been continually before their Eyes and if the Perfons who teftified
this had net been' the intimate Friends of the Prifoner, or the Wives and Daughters of the
other Prifoners, but Perfons entirely unconne&ted, and very little acquainted, with them .
I fay, Gentlemen, that if the alibi Defence of the Prifoner had been fupported by fuch a pofi- .
tive Teftimony inftead of the imperfe&t and precarious Evidence which you have heared, yet
ftill the Evidence in Support of the Charge would deferve to be preferred to it. This may,
at firft Sight, feem a harfh Pofition: But it will be found upon Examination to be built upon
a Principle of Candour and Charity, which dire&s us to think as faveurably of human Nature
as the Circumftances of the Cafe will permit us. Gentlemen, it would be a bad Dilemma
for you to. be reduced to, if you were really under a Neceffity of difbelieving the Witnefles on
one Side or the other, and confequently of fuppofing thofe on one of the Sides to be guilty of
wilful Perjury. But if you were reduced to this Dilemma, to which Side would a mederately
¢ good Opinien of human Nature induce you to impute the Perjury? To thofe who give Evi-

¢ dence

£

the Prifoner. [ will explain what [ .mean by that Affertion. It cannot be pretended chat they -
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¢ dence to take away the Prifoner's Life, or to thofe who give Evidence to fave it? Is it fiot
more natural that Men fhould commit Perjury to refcue a Man from Danger than in order to
effeé his Deftruction? In the former Cafe they may think perhaps that the Benevolence of the
Intention with which they commit this Crime may fomewhat extenuate the Guilt of it; in the
latter Cafe they muft feel that the Guilt of the Perjury is aggravated an Hundred-fold by the
W ickednefs of the Intention with which it is committed. “The former is a Crime which Men
of loofe Principles may be {uppofed capable of committing, and which indeed is very frequently
committed; the latter is a Crime too black for even wicked Men, and feldom or never known
to have been praétifed. But, Gentlemen, you are fortunately not reduced to this Dilemma,
fince the Evidence advanced in the Prifoner’s Favour has been fhewn to be not irreconcileable
with the Evidence in fupport of the Charge. = The Prifoner may have fpent that Evening in the
Company of his three fair Witnefles, and yet have been abfent for a thort Time to partake in
the Revenge taken againft Mr. Walter, without being miffed by.them, h
¢ Gentlemen, that the Prifoner fpent that Evening either in that Company at Dr. Robertfon’s,
or in fome other numerous Company, I think is highly probable. I thould have imagined he
had done fo if he had produced no Witnefles to prove it: For:it is- but a reafonable Precaution
for any Man to take, who intends to be concerned in any dangerous Tranfa&ion, for which he
may afterwards come to be queftioned. He thereby furnifhes himfelf with a ready Defence
againft any Accufation of having been engaged in it that happens to be made in a loofe and
general Manner, without narrowly enquiring into Circumftances. How can it be fuppofed,
will he fay, that I was prefent at fuch a Tranfaction, when fuch and fuch Perfons can teftify
that much about the Time at which it happened, or at leaft not above half an Hour, or an Hour,
before or after it, I was in their Company, employed in Dancing or {fome other fuch innocent
Amufement.” Such a Defence will do very well to anfwer the Sufpicions and “Hints thrown
out againft him in common Converfation, and will pafs with many People for 2 full Juftifica-
tion; and, perhaps, with a little Improvement (if the Witnefles are well difpofed towards the
Prifoner) by varying the Time and other Circumftances in the Manner requifite, it may meet
with Credit even in a Court of Juftice; whereas, if he had fpent his T'ime at Home in a folitary
Manner till the Time of committing the Crime, he could have nothing of this Kind to fet up in
Oppofition to the Teftimony in fupport of the Charge againft him.
¢ Thefe, Gentlemen, are the Obfervations I thought it neceflary tooffer to you concerning
this boafted Evidence of the Prifoner’s Alibi, which makes the principal Part of his Defence.
[ am {enfible they have taken up too much of your Time; but I knew not how to make them
fhorter. - I hope’ therefore you will excufe this Prolixity, and at the fame Time will further
indulge me with Leave to make a few Remarks on the fecond Part of the Prifoner’s Defence,
which confifts in an Endeavour to difcredit the Witnefs Magovock.
¢ Gentlemen, it is of no great Confequence in the prefent Profecution what Degree of Credit
th's Witnefs deferves, as the Charge is fupported by two Witneffes of indifputable Credit with-
out him. However, I can fee no Reafon for treating his Evidence with the Contémpt which
the Gentlemen of Counfel with the Prifoner have affected to thew for it. He certainly is not a
good Man: No Body has pretended that he was fo: He owns that he wasian Accomplice in this
wicked A&ion, which no good Man could be concerned in: And Lieutenant MaKay has
faid, that, when he knew him in the Army, he was fometimes guilty of Theft, and has been
punifhed for it by a Court-Martial. I readily believe this. But does thisrender what he fays
as a Witnefs-in a Court of Juftice of no Weight or Confequence? Does it follow, becaufe a
Soldier has been guilty of Theft, a Crime too common amongft them, ‘that therefore he will
be guilty of the great and deliberate Crime (one of the moft heinous that can be-committed )
of fwearing falfely in a Court of Juftice to take away another Man’s Life 7. Surely it does not:
And the Law, Gentlemen, in the Cafe of Accomplices determines that it does not: . For it allows
their Evidence to be received againft their Fellow-criminals, nay, to be alone the Ground of
¢ a Convi&ion, without any other pofitive Teftimony, provided there is fome concomitant Evi-
¢ dence arifing from Circumftances to make it probable, Numbers of People have be(én .con&
¢ demne
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. % demned upon fuch Evidence, and with the general Approbation of all the World: And there
< are now in Quebec Goal two Soldiers under Sentence of Death, for breaking open Mr. #oolfey’s
¢ Cellar in the Night Time, and ftealing a Cafk of Wine from it, who were convjéted upon the
¢ fingle Teftimony of an Accomplice with them in the Fa&, together with a Proof by Mr.
< J¥oalfey and his Clerk, that the Cellar had been broke open by fomebody or other, and the
‘- ¢« Wine taken away. How much more then does fuch a Teftimony deferve to be regarded, when
f ¢ it does not ftand fingle, butis made ufe of only to confirm the pofitive Teftimony of two other
‘ < Witnefles of indifputable Credit, which is the Cafe with the Evidence of this Witnefs on the
, ' ¢ prefent Profecution.

" ¢ Gentlemen, the Credibility of a Witnefles Teftimony does not depend merely upon the
Goodnefs of his Character. 'The Probability of the Story he relates, the Agreement of it with
¢ other well-known Faéts, the Minutenefs and Particularity of the Circumftances he mentions,
¢ and his Illiteratenefs and Ignorance and utter Incapacity to invent them, if he was wicked
,. * < enough to endeavour to do fo, may make his Evidence deferve to be believed by thofe who have
: ¢ no Opinion of his Virtue. Thefe, I prefume, are fome of the Grounds upon which the Law
) < admits the Evidence of Accomplices, and allows it to have confiderable Weight: And thefe
: ¢ are the Grounds upon which the Evidence of this Witnefs Macgovock deferves to be regarded.s
: ¢ Gentlemen, can you {uppofe this Witnefs, who ean neither write norread, ———— I fay, can
u? < you fuppofe him capable of inventing fo long and particular a Story as he has related to you,
< and which is attended with fome Circumftances fo uncommon and furprifing? Is it hkely thac
¢ he thould think of fo remarkable a Circumftance as that of the Confultation at Lieutenant
¢ Tottenbam’s Houfe on the Monday preceding the Affault, in which the Prifoner at the Bar ad-
¢ miniftered to him the Qath of Secrecy, unlefs thefe Things had really happened? Would he
¢ have refufed to deliver his'whole Evidence about this Matter at once in his firft Depofition, if
< he had not been under the Reftraint of fuch an Oath? Is there any Reafon to {fuppofe that he
¢ is fo refined and ingenious a Villain, as to be able to invent fuch a Story about an Qath of Se-~
¢ crecy, merely to make himfelf pafs for a Man of fome Confcience, and give Credit to the reft
¢ of his Evidence? I cannot, for my Part, have either fo bad an Opinion of his Heart, or fo
, ¢ good an one of his Underftanding, as to fuppofe this: His Teftimony therefore deferves the
* ¢ fame Degree of Credit as is ufually given to the Evidence of Accomplices, notwithftanding the

L)
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B ¢ Endeavours that have been ufed to afperfe his general Charaéter. It remains that I make a

. B ¢ few Remarks upon the Evidence he has delivered at this Trial, and the Inconfiftencies which
+ 3 ¢ the Gentlemen of Counfel for the Prifoner have obferved between the different Parts of it, and
¢ between fome Parts of it and the Evidence of {fome of the other Witnefles.

¢ One of thefe Contradiétions is, that he faid in his Crofl-Examination that he carried
| ¢ the Intelligence concerning the Progrefs of the Affault upon Mr. Zalker to Captain Payne
‘ ¢ and Lieutenant Tottenham at Sergeant Mees’s Houfe, whereas he -had before faid that Captain
¢ Payne and Lieutenant Tottenham were, during that Affault, ftanding in the Street in which Mr.
< Walker’'s Houfe is fituated, near the Houfe of one Bellair, a Baker, which is almoft directly
¢ over-againft Mr. /Zalker’s Houfe. Gentlemen, I doubt not you muft have obferved that this
» Miftake was never made by the Witnefs, but by the Counfel that crofl-examined him, who,
§ ¢ throughout the whole Crofl~-Examination, endeavoured to confound the Witnefs and bewilder
¢ his Underftanding, by afking him a Variety of Queftions unconnefted with each other and
¢ without any Method or Regard to the Order of Time, with a View, to draw him in to make
¢ fudden Anfwers that might not be canfiftent with each other. But in this he was difappointed
¢ by the Steadinefs and Clearnefs with which the Witnefs gave his Anfwers to all the Queftions
¢ that were put to him. W ith Refpect ta the pretended Contradiction now under Confideration,
¢ the Witnefs’s Evidence was really as follows: The Prifoner’s Counfel had afked him wherher he
_L ¢ had feen Captain Payne before he went into Mr, Walker’s Houfe, to commit the Affault; to
| which the Witnefs anfwered that he had feen hith befare at Sergeant Mees’s Houfe, and thar
they had come out from thence at the fame Time, = After another Queftion or two, the Counfel
afks him where it was he carried the Intelligence concerning the Progrefs of the Affault to Cap-
. ¢ tain
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¢ tain Payse and Tdeutenant Tottenlvnm- anid the Witne(s anfivers, if tite Street near Mr. Beffair's
¢ Houie, which is almoft over-jgaintt Mr. IV alker’s. Th’ereupOn the Cotinfel prerends that'this
¢ is inconiiftent with his former Anfwer; . for that in that he had declared that he had carried the
¢ Intelligence concerning the Affault to Captain Payne at Sergeant Mees's Houfe. But the Wit-
¢ nefs immediately aniwered, that the Counfel had greatlv miitaken him; for that he had never
¢ faid "m) (uch Thhing, but only that he had feen Captain ‘Payne before at Sergeant Mees’s Houfe,
¢ and that Caprain Payne had {ét out with them from that Houfe: And this, Gentlemen, I dare
¢ fay you obferved to luve been really his Evidence. Indeed this is a Miftake which it is abfurd
¢ to fuppofe he could have made, unlefs he had been quite a Stranger to Montreal; becaufe other-
¢ wife he could not but know that Sergeant Mees’s Houfe was at too great a Diftance from Mr.
¢ Walker’s for a- Man to have gone thither twice with this Intelligence in the fhort Space of Time
¢ the Affault was carrying on in the Manner he had related; fo that, if he had invented the
¢ whole Story, he would have afligned fome nearer Spot of Ground for the Place at which Cap-
¢ tain Payne and Lieutenant Tottenham waited to fuperintend and cover the Aflault, and to receive
¢ the Intelligence he carried them conccrmng its Progrefs. “In Truth that Part of Mr. Walker’s
¢ Street Wthh was near Mr. Bellair’s Houfe, and, within a Dozen Yards 6f Mr. Walker s, was
¢ the Spot he all along mentioned as the Place 2t which'he delivered this Intelligence to Captain
¢ Payne and Lieutenant Tottenham, both in his Anfwers to the Queftions put to him by the Court
¢ and in his Crofs-Examination by the Prifoner’s Counfel.
¢ The next Contradié&tion HﬂletLd to him is, a Miftake in Point of Time. He faid it was
¢ about eight o’Clock, or alittle before, when the Rufhians left Sergeant Aees’s Houfe to go to
Mr. Walker’s to lﬂdkL the Aflault, and that it was near nineo (,lock but not quite nine, whcn
¢ the whole Affair was over: And yet he hys in another Part of his Evndcnu that he believes the
¢ Affault did not takle up above a Quarter of an Hour. Gentlemen, I confefs there is this Inac-
¢ curacy in the Witnefs’s Evidence, and am defirous that it fhould have its due Weight with you
¢ in the Prifoner’s Favour. But can this much avail him ? Can the Miftake of a poor com-
mon Soldier concerning the precife Time of a Tranfaétion he relates, when he judged of it only
¢ by guefs and without either Watch or Clock, lmpeach the Credibility of his P cihmunv con-
¢ cerning the Tranfaltion itfelf, when that T L{hmon\, is rational and confiftent with itfelf in every
< other Particular? Cerrainly, Gentlemen, it cannot. Miftakes of half an Hour, or even a
¢ whole Hour, are flequcntls made by Nhn who obferve Time much more carefully than fuch
¢ Perfons as the Witnefs can be fuppofed to do; and indeed they hardly deferve to be called Mif-
¢ takes, becaufe the Difference of Clocks is 1uﬂiucnt to account for them. This feems to me
¢ to be {o ufual and natural, that, in my Apprehenfion, no Evidence whatfoever concerning the
¢ precife Time of any A&tion deferves to be much regarded, though delivered by the moft refpec-
¢ table Witnefs, unlefs the Perfon who deliversit declares at the fame Time that he looked at a
¢ Clock ora Watch at the Time the Aétion happened, or immediately before or after, or ‘elfe
¢ took particular Notice that it happened at the fame Time with fome other regular T'ranfaction
¢ that 1s always carried on‘ata fixt Hour, fuch as the ringing of the Bell of a Church or Convent
¢ for l\iommq or Evening Pmyers, or {ume other fuch remarkable Circumftance. Without fome
¢ fuck Circumftance I can eahly imagine that the moft honeft and )udxcmus Perfon in the World
¢ may miftake a full Hour in the Time of any Tranfaction he was prefent at, and fhould think
¢ it 2 mere Chance if he was exact. In the prefent Cafe the Witnefs {aid he believed it was a little
¢ before eight when they fet out from Sergeant, Mees’s Houfe to commit the Affault; inwhich, I
< am perfuaded, he ml{{ook the Time by more fhan half an Hour; for that it muﬁ really hwc
¢ been more than half an Hourafter eight; ‘at leaft by Mr. ##alker’s Clock ; becaufe Mr. and Mrs.
¢ Walker, and the Clerk and Servant, who have been examined in fupport of the Profecution, fix
¢ the Time of the Aflault pretty exaltly. And where now is the great Wonder that a common
¢ Soldier, who had no Watch, and whofe Mind was flurried with the Thoughts of a dangerous
< Expedition he was going to be concerned in, and with fome ftrong Liquor he had taken to pre-
¢ pare himfelf for it, fhould think it was only eight 0’Clock when in T'ruth it was half an Hour,
¢ or forty Minutes ‘after? I fay, what 1s thére to be furprifed at in fuch a Miftake? More
¢ efpecially
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¢ efpecially when we confider that poflibly the Clock at Sergeant Mees’s Houfe, if there was one’,
< there, or, ifthere was not, the Clocks in his Neighbourhood, by which he and his Family had |
¢ judged of the Courfe of Timeduring that Day, might very well be forty Minutes {lower than
«. Mr, W alker's?. Surelyit deferves very little Confideration. Thofe triffling Inaccuracies, which |
¢ may be fo eafily accounted for, feem to me on the Contrary to add Strength to the Evidence of ¢
¢ a Witnefs rather than torender it lefs credible, fince they fthew that the Witnefs anfwers fairly”
¢ and honeftly what his Memory fuggefts to him, without having artfully framed a regular Story
¢ with every Circumitance in exatt and perfect Order, that he might guard againft the Poflibility
¢ of a Surprife,

¢ The next Contradi&ion infifted on by the Counfel for the Prifoner is that concerning the Pri~
¢ foner’s Drefs. < Mrs. Walker has faid thathe was drefled in a Canadian Gown, and the Witnefs
¢ Macgovock has faid that he was drefled in a Blanket-Coat. Gentlemen, there is a real Incon-
¢ fiftency between thefe Teftimonies. But, I believe, you will hardly think it of much Impor-
¢ tance. It is eafy for Macgovock to have miftaken the Drefs of Major Difney amongft the Num-
¢ ber of Perfons he faw on that Occafion, and yet to be very certain of his Perfon; as the Perfon
¢ ofa Man makes a much ftionger Impreflion upon the Mind and Memory of a Spectator than his
¢ Drefs. And it muft be remembered that Macgovock has told you that Major Difney was not one
. ¢ of the Party that dreffed themfelves at Sergeant Mees’s Houfe, and fet out from thence to go to
¢ Mr. Walker’s (in'which Cafe it might perhaps be expected that Macgovock fhould remember his
¢ Drefs exactly) but was one of the additional Party that came in to affift and protect the former,
¢ whofe feveral Dreffes it can hardly be fuppofed that he can recollet with perfect Exactnefs.

¢ But, Gentlemen, the main Fonndation of this Objetion to Macgoveck’s "Feftimony is by no.
¢« Means favourable to the Prifoner, as will appear if we confider it a little fyrther. The Objec-
« tion I take to be as follows: Macgovock’s Evidence concerning Major Difney’s Drefs is contrary to.
« Mrs. Walker’s, and therefore falfe; and canfequently the reft of his Evidence is likewife either falfe or
¢ doubtful. What then, is it admitted that Mrs. #alker’s Evidence concerning the Prifoner’s.
< Drefs on that Occafion is true? Nothing more is wanted on the Part of the Profecution. The
¢ Prifoner was prefent at the Affault in a Canadian Gown according to Mrs. Walker’s Evidence;.
« and Macgovock has been miftaken in his Drefs, and deferves therefore no Credit.in any other Part
¢ of his Teftimony. Let then his whole Evidence be fet afide as’doubtful and good for nothing,
¢ fince Mrs. W#alter’s Evidence is thus admitted to be true. But if Mrs. Walker’s Evidence
< is not allowed to be true if the Perfon fhe faw there in a Canadian Gown was not Major
¢ . Difney, but fome other Perfon -then where is the Inconfiftency of her Teftimony with
¢ that of Macgovock’s? She may have been miftaken in the Perfon fhe took for the Major, and yet
¢ the Major may have been there in a different Drefs, that is, in a Blanket-Coat, according to
¢ Macgovock’s Evidence. The moft that can be made of this Objetion, if a miftake about the
¢ Prifoner’s Drefs can be thought to.be of fuch high Importance, is to get rid of the Evidence of
¢ one of thefe two Witnefles; in.which Cafe the Profecution will reft upon the Evidence of the:
¢ other of them and of Mr. Walker.

¢ Thefe are,. as far as I can recolle@,. the principal Contradiltions in the Witnefs Macgovock’s
* Evidence on which the Gentlemen of Counfel with the Prifoner have infifted: And, I prefume,,
¢ Gentlemen, after what has been offered to your Confideration by way of Reply to the Confe-
¢ quences that have been attempted to be drawn from them, that you will be clearly of Opinion:
¢ that they do not materially affe¢t the Credit of the other Parts of this Witnefs’s Teftimony..
¢ But, as has been before obferved, the whole Evidence of:this Witnefs might very wellibe fet.
¢ afide, if there was Reafon for it, and yet the remaining Proof in fupport of the Profecution’
¢ would be more than fufficient tobe the Ground of a Conviétion, being the pofitive Teftimony
¢ of two Witnefles. of indifputabie Credit, Mr: and Mrs. W&alker, who have fworn that they faw
¢ the Prifoner in Mr. Walker’s Houfe at the Time’of the: Affult.. This is a' folid and fubftantial
: Prpof m,fupp.or.t of the Profecution, which neither ttic; 'impé,rfe& prefumptive Evidence of, the:

Prifoner’s Allbl., giverr by “’;tﬁcﬁﬁ'es trongly hyaﬂedf in his Favour, and by the Wives and |
¢ Daughters of his F ellow-Prifoners, nor the J\'/%;(fakcé of 'a'third Witnefs (though they had been §
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‘¢ as important as they have been fhewn ta bg inconfiderable) can impeach. ' One Thing only'can

¢ be alledged to diminifh the Weight ‘of it and plead fomewhat in the Prifoner’s Favour, which,
¢ I doubt not, Gentlemen, has already occured to you: :I'mean the Circumftance of'the Prifoner’s

3

being faid to have been difguifed by a Crape that covered his Face. = This, it may be thought,

¢ muft have made it difficult for Mr. and Mrs. #zlker to difcern the Features of his Face; with-
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out which it is peffible, and, in Favour of Innocence, might perhaps be prefumed, that they
had miftaken fome other Man that refembled the Prifoner in Size and Shape, to be the Prifoner
himfelf; and that the Hurry of their Spirits-on fuch an alarming Occafion had ftrengthened the
Impreflion made by fuch a Refemblance and contributed to confirm them in this Miftake. This
is, in my Opinion, the moft important Confideration that can be offered in the ‘Prifoner’s Fa-
vour. But, Gentlemen, in Anfwer to it I muft obferve, that both Mr. and Mrs. alker have
{fworn that they diftinguifhed the Features of his Face; which takes away' all Room for f{uch a
Miftake. And that itisby no Means difficult to difcern a Man’s Features through a Crape you
will eafily be convinced upon trial.  Mrs. /7alker has brought here into Court a Piece of Crape
of the fame Kind with that which was drawn over the Face of the Man' fthe took to be the Pri-
foner (and which is of the fame Kind that Officérs wedr upon their Arms for mourning) in
Order to endble you to make this neceffary T'rial. ' Take this with'you, Gentlemen, when you
withdraw to confider of your Verdict on this important Occafion, and try yourfelves how far it
is capable of concealing a Perfon’s Features. - I believe you will find it to be but a poor Dif-
guife, and will foon be of Opinion that Mrs. Walker, at the Diftance of about ten Feet, and
Mr. Walker at that of only four Feet, might very well have been able to difcern the Features

< of the Perfon upon whom they fixed their Eyes to have been thofe of the Prifoner at the Bar.”

The Attorney-General having ended his Reply, the Chief-Juftice fummed up the Evidence

to the Jury, who, after withdrawing for about half an Hour, brought in their Verdict that the
Prifoner was. Not Guilty: and the Prifoner was thereupon difcharged.

T]'{ I8 Day perfonally appeared before me Ifaac Todd, Efg; one of His Majefly's Fuftices of the

Peacey, Mr. John Welles, Merchant, and made Oath on the Holy Evangelifts, That the anniexed

is an exalt Copy of the Evidence on'the Part of the Crown, and alfo on the Part of Daniel Difney, Efg;
as taken down by bim in Short-hand the*Day of Tryal, at the Court-Houfe in the City of Montreal, on
Wednelday the: Eleventh Day of March; and that there 1s not, to the beft of bis Knowledge and Belief,
iy Thing either added or diminifred; and that what Evidence was delivered in French, was taken down

as interpreted by Mr. Gallwey, fworn Interpreter.

(Signed) JOHN WELLES! -
Sworn before me, this 23d March, 1767.
(Signed) Isaac Tobpb,
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