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To an Address of the Legislative Assembly, dated 6th September, 1852 

for “ copies of all Despatches and Correspondence which have' passed' 
between the Colonial Office in England, and His Excellency the Gov 
ernor General, relative to the Seigniorial and Feudal Tenure in Lower 
Canady since the last Session of the last Parliament ; and also, copies 
o all Despatches and Correspondence between the said Colonial Office 
and the Government of this Province, relative to the different Tenures of 
Land in Lower Canada since it has been under British Rule.
Government House,

Quebec, 21st September, 1852.

(Copy.)
No. 68.

Downing Street,
6/A February, 1817.

and Solicitor General, regarding the power of the En L I Attorneysars s™*5- * c“
I have, &c.,

Lt. General,
Sir J. C. Sherbrooke, G. C. B 

&c., &c.

BATHURST.

22nd January, 1817.
ia,k • . D,~ • have had the honorto receive your Lordshin’s letter

ptaTdelim

Executive Council, any legal
in tR D •------ r caP* > or und<
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general alteration of Tenure, there is no doubt that it could not be done without an 
Act Of the Legislative Bodies, with the assent of His Majesty ; but the question is, 
whether if lands are surrendered to His Majesty, and thereby become reverted in the 
Crown His Majesty may not, by virtue of His Prerogative, grant such lands to be 
holden by a Tenure ditTerent from that by which they were formally holden, (provided 
the Tenure on which they are so re-granted, be one which is lawful in the Province). 
Yh it a man holding of the Crown may surrender his land lo the Crown of whom 
he holds we conceive to be clear, and also that the Crown may re-grant them upon 
sueh terms or Tenure recognised by law, as shall seem fit, unless restrained by some 
jaw or Act of Parliament. Looking at the British Acts which relate to the Province 
<>f Canada, we do not find any such restriction of the Royal Prerogative as applicable 
to this case. By the 14th Geo. 3rd, cap. 83, the title under which any lands were 
then holden, was not to be affected by that Act, but was to remain as if the Act 
had never passed. But by the same Act a power to grant lands in Free and Common 
Socon^e by the Crown is recognized, because after the eighth Section has directed 

at the Laws of Canada shall be the rule of decision in all matters of controversyth
relative to property and civil rights, the 9th Section provides, that such provision

t:ve as to the Tenure on which lands shall be granted in Upper Canada, because by 
that Section His Majesty can only grant lands in Free and Common Soccage, and all 
the consequences which follow such Tenure by the law of England, must follow such
Tenure in Upper Canada. ....

With respect to the Province of Lower Canada, there is also a partial restriction 
upon the Prerogative, as to granting lands to be holden by any other Tenure than 
Free and Common Soccage ; namely, where the grantee shall desire to have them 
«minted in Free and Common Soccage, there they must be so granted.

These provisions, however, do not affect the right of His Majesty to accept a 
surrender of lands holden in Seigneurie, and to grant such lands in Free and Common 
Soccage, though they compel His Majesty in certain cases to grant them to be holden 
by such last mentioned Tenure.

The 44th Section does not apply at all to this case, and neither enables or 
restrains His Majesty as to any powers of granting lands in Lower Canada, but 
rci to the giving good and valid grants of lands in Upper Canada, holden under 
an in omplete or informal title by a mere certificate of occupation. We do not 
consTer that the message of Lord Dorchester, as far as we collect the contents from 
the papers, could be deemed restrictive upon the Prerogative of the Crown, to accept 
a surrender of lands holden in Seigneurie, or to grant such lands after they have 
been revested in the Crown, in Free and Common Soccage.

The 36th Section of the 31st Geo. Ill, cap. 31, does not in terms or by interence 
irrrv^e any restriction in the Prerogative of the Crown, to accept a surrender ot 
la^d.; holden in Seigneurie, and to re-grant them in Free and Common Soccage, but 
Y*,. drink it would be necessary that at the time of such new grant, proportionable 
allotments should be made of other land for the support of the Protestant Clergy, 
0 ! a in value to the seventh part lobe specified in the new grant, for the regulations 
of lint clause arc general, and would apply to grants of lands which had become

extraordinary if such had not been the law. His Majesty, of course, must have the 
. une power, and though the King of France might not have had power to grant in 
Free and Common Soccage, if such Tenure had not existed in Canada by the laws
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then in force (upon which we do not venture to form an opinion.) Yet His Maiestv 
hav.ng power to grant in Free and Common Soccage, and being bound so to grant 
at the request of the grantee, if he grants at all, we humbly Report to your Lordship, 
that there does not appar to us to be any legal ® bjection to His Majesty’s accepting 
a surrender ol lands holden tn Seigneurie, and re-granting them in Free and Common 
Soccage ether under the Statute ot the 31st George III. cap. 31, or under any law 
which prevailed originally in the Province before the conquest. J

VVe have &c.,
W. GARRON,

The Right HonoraWf, J. SHEPHERD.
The F rl Bathurst.

(Copy.)
^l>‘ Downing Street,

c h • r i t ., 3\st August, 1817._ s,«j—Having referred to the consideration of His Majesty’s Law Officers vour
7t b°f lh° '.°"f May lr,St’ fsPecti,*g 'he opinion given by them in January 

ast on the subject of accepting the surrender of certain lands of Mr. Caldwell’s 
held in Seigneurie, and re-grantmgthem in Free and Common Soccage, I now trans­
mit lo you the copy ot a letter from the Attorney and Solicitor General, and have 
the honor to acquaint you, that for the reasons therein stated, I am of opinion that it 
would not be expedient to change the Tenure of lands now holden in Seigneurie.

I have &c.,
t • . 4 ^ , BATHURST.Lieutenant General,

Sir J. C. Sherbrooke, G. C. B.
&c., &c.

Sergeant’s Inn,
1 st August, 1817.

, 1 We ,iavc hnd the honor to receive your Lordship’s letter of the 14th
July, 1817, re I err mg to an opinion of the 22nd January last, relative to the power of 
the ( rown to accept the surrender of lands held in Seigneurie in Canada, for the 
purpose ol re-granting them in Free and Common Soccage, and transmitting to us an 
enclosed letter from Lieut. General Sir John S.Sherbrooke, requesting to be informed 
whether such change of Tenure, by abolishing, with respect to such lands, the Droit 
de Quint, which was given over to the Province by Lord Dorchester’s message, 
would not be in some degree an infringement of the pledge so given by Government 
or whether a mode could be devised of giving to the Province an equivalent for the 
Droü de Quint so merged and lost to it by such change of Tenure, and desiring that 
we will take the case into our consideration, and report to your Lordship for the in­
formation of His Royal Highness the Prince Regent, our opinion, whether His Ma­
jesty is precluded by the declaration made in Lord Dorchester’s message to the Pro­
vincial Legislature on the 29th April, 1791, from changing the Tenure of land 
granted in Seigneurie, which are now subjected to the payment of the Quint appro- 
priated towards defraying the civil expense of the Province without a Legislative Act 
to that effect. 3

We beg lo state to Your Lordship that, in the opinion which His Majesty’s Law 
Officers gave to Your Lordship on die 22nd January last, they confined themselves 
to the consideration of the power of His Majesty, to accept a surrender of lands holden 
in Seigneurie and re-grant them in Free and Common Soccage, without any Lemsla- 
tivq enactment, enabling him to do so ; that appearing to them to be the point^lien 
proposed for their consideration. But the question now presented by the Governor’s 
letter is of a very different nature. It is not a question upon th tight of the Crown
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so to alter the Tenure, but upon the propriety of such an exercise of His Majesty’s 
Prerogative, whereby the Province will be deprived of one of the sources of Revenue 
towards defraying its civil expenses, with which it was furnished by the appropria­
tion of the Revenue arising from the Droit de Quint, as communicated in Lord 
Dorchester’s message, and upon this point we think that Lord Dorchester’s message 
did give an expectation to the Province, that this part of His Majesty’s Revenues 
would be continued to be applied to the defraying their civil expenses, and that to 
take from them this source of Revenue without their assent, or without providing an 
equivalent, would be an infringment of what they might fairly consider a pledge or 
assurance on the part of the Crown.

We are not aware that His Majesty can in any way give to the Province an 
equivalent out of any other of His Revenues, to supply the deficiency that would 
arise from changing the Tenure of the lands from that of Seigneurie to Free nd 
Common Soccage ; and if any source of Revenue to be so applied is to be created in 
the Province, it must be by a Legislative Act ; and the consent of the Province to an 
abolition of the Droit de Quint could only be manifested by such an Act, or by an 
Address of the two Houses to His Majesty for that purpose. We think therefore 
that though Ilis Majesty is not precluded in point of law by Lord Dorchester’s 
message from changing the Tenure of the lands, yet that such change of Tenure 
without the consent of the Provincial Legislature expressed as before mentioned, or 
without an equivalent provided, would be an infringment of the pledge given by Gov­
ernment in that message, and that in that point of view His Majesty is precluded 
without such consent or equivalent from so changing the Tenure of the lands.

We have &c.,
S. SHEPHERD.
R. GIFFORD.

(Copy.)
Colonial Office, Downing Street,

31 st August, 1822.
My Lord,—Lord Bathurst having, whilst the Canada Bill was under considera­

tion, availed himself of the readiness Chief Justice Monk has shewn upon all occa­
sions, to furnish such observations and information as his official station and long 
residence in the Colony might enable him to offer, he directed me to transmit for 
Your Lordship’s consideration, the enclosed observations and suggestions with respect 
to the mode of carrying into effect some of the Clauses in die Act lately passed, par­
ticularly those which relate to the change of the present l eudal Tenures into those of 
Common Soccage.

I have &e.,
R. WILMOT.

The Earl of Dalhousie, G. C. B.,
&c., &c.

Extract of a letter from Mr. Justice Monk, to Robert Wilmot, Esquire, dated
July, 1822.

44 The change of the present Feudal Tenures to those of Common Soccage.”
Sect. 29.—This Section of the Act declaring the King’s power, requires particu­

lar instructions to be communicated to the Governor, prescribing the various modes 
of carrying that power into execution. It is by the modes to be used, that the inten­
tions and benefits will be more or less effected. The latitude which creates the 
debt of responsibility is frequently a painful boon. Although in relieving the Gov­
ernor by pointing out the progress of measures to fulfil the intentions of Govern- 
men, the steps to be indicated for him to pursue, should lead to the plain conclusion 
of their correctness, or, at least, afford him relief in venturing to with hold an 
obedience when such could not have been intended.

lb..



5

1 lie Act merely extends the declaratory power of the King to convert the 
Tenure of a F.ef which the Seignior could sell. By the Fief law, he could only 
sell the entre F îef. The conversion can therefore only operate upon such an estate in 
the whole. It is by the grant, under a surrender, that conversion can be effected • 
and although the grant may do it generally over the whole Fief, the conditions of 
the conversion will limit the operation to be—
due to*he Kim'' Seig"iors Payingthe Quint fine,or sum thought to be equitably 

e in*,.
“ 2nd. Upon the Censitaire paying his commutation to the Seignior for the cens 

et rentes, and °
“ 3rd. Upon the Censitaires payment of the Crown dues upon his conversion 

being open or vested.
“ The instructions have been necessarily intended to include tne subject in its 

various parts, with sufficient clearness to understand and correctly execute. Yet it
ntu.nl .bi° C°.nS!rmedi^r0pCri "V? case involving so ma«y interests, and apparently 

ended with difficulties, the Governor might be required upon any application for
a gran , not to execute any such to a Seignior until he shall have made his Report 
upon the general subject ; and to submit all such remarks as may tend to elucidate 
any objections, and remove doubts or difficulties not at present foreseen, although 
three modes in respect to conditions upon making any grants are suggested for the 
commutation, it will not be requisite to adopt any one in particular,' as a general 
rule, upon which the whole of the grants are to be made, though such would be de­
sirable. Some Seigniors may prefer one mode to another. The end will be attained 
m either, though it is thought it will be with more or less benefit on each ; and 
should it be thought requisite to take a preparatory course for the Governor’s sugges­
tions ol facilities, or notice of obstructions, not at present contemplated upon the 
execution, Ins Report may be directed to be first made upon the subject. This mav 
remove every argument against “ having received absolute instructions of direction” 
should doubts be apprehended in respect to the measures intended.

(Copy.)
Downing Street, 

August, 1825.

corn-
..... ^'iniHuiiuiui u K» hr* uovernor oi tne rrovince, throne

Secretary of State, to fix the consideration, terms and condition, upon which the 
mutation of the feudal rights of the Crown is to be made

I have also the honor to enclose for Your Lordship’s perusal the draft of Proclam­
ation, hxing the terms upon which it is proposed that these commutations shall be 
carried into effect, and J am to instruct Your Lordship to cause this Proclamation to 
be published in the Province, in whatever manner may be best adapted for insuring 
the general publicity of it. &

^ ou will observe that it is intended to accept from the Seigneurs, as the price of 
commutation, five per cent, on the value of the Siegneurie, and in cases where 
the Seigneur and the local Government mav not be able to agree as to the value of the

.......................... » «H i jr urn» u UIIUI

which much considerable public advantage may be anticipated.
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If Your Lordship, however, bearing in mind these liberal intentions of His 
Majesty’s Government shall, nevertheless, see cause to disapprove of the proposed 
terms, you will without loss of time report the objections which occur to you, and 
in the mean time you will consider yourself authorized to withold the Proclamation.

If, one the contrary, Your Lordship should deem the Proclamation unobjection­
able in substance, any alteration in its style or language, which yourself or the Attor­
ney General of the Province may judge necessary or convenient may be made with­
out further reference to me.

I have &c., •
Lt. Genl. The Earl of Dalhousie, BATHURST.

G. C. B., &c. &c.

(Copy.)
No. 27.

Quebec, i9//i June, 1826.
My Lord,—I ha e the honor to inform your Lordship that, pursuant to the 

instructions contained in your Lordship’s Despatch respecting the measures to be 
taken by the Provincial Government, for carrying into effect the Acts relating to the 
change of Tenure of Seigniorial lands, I have, with the advice of the Executive 
Council, issued the Proclamation, of which your Lordship transmitted me a Draft 
with such alterations in points of form as were necessary, and with the addition of 
a Clause requiring those who should come forward, to avail themselves of the terms 
offered by the Proclamation, to shew that they had discharged ail arrears of feudal dues 
to His Majesty.

There are now several applications before me for commutations of Tenure of 
houses and lots in Quebec, but it will probably be a considerable time before the 
proprietors of Seigniories will come forward to avail themselves of the benefit of tins 
measure. I have no doubt that the liberality of thetcvms fixed lor the commutation, 
as between the Crown and the Seignior, will be generally appreciated, but I think it 
my duty to stale to your Lordship, that it has been represented to me by persons well 
acquainted with the subject, that the liberality of the Crown in this respect may of 
itself indirectly ♦e nd to keep back the Seignior from reking for a change of tenure, 
and may thus defeat or retard the accomplishment of the views of His Majesty’s 
Government, for it is said that, as the Act lately passed makes i! compulsory on the 
Seignior, who shall have obtained from the Crown a commutation of his Tenure, to 
grant the like commutation to his vassal, on payment of a compensation to be fixed 
by expert8 or arbitrators, and as one at least of these experts (the one to he named by the 
vassal,) will of course be from that class of people whose interest it will be to keep 
the rate of compensation to 1 lie Seignior as low as possible, the Seignior will be 
deterred from putting himself in the situation of being compelled to go to such an 
arbitration, in which the extremely low and easy terms already granted to him by 
the Crown, would be taken as the measure of that compensation which he should 
himself receive from his vassal.

This view of the subject was not suggested to mo until after the Proclamation 
was issued, and I now submit it for your Lordship’s consideration and decision.

I think it right also to inform your Lorpship that, although upon the recommen­
dation of the Executive Council, 1 have adopted the same scale of compensation 
with respect to houses in Town, which the Proclamation fixes with respect lo 
Seigniorial lands in the County, and have accordingly acted upon this recommen­
dation in the cases ol applications now pending for a commutation of Tenure of 
houses in Quebec ; I have forborne to issue any Proclamation upon the subject, in 
consequence of suggestions which I have received from several quarters, that so 
small a compensation in such cases is a sacrifice on the part of the Crown, not

Note.—(Prod;»r. fttloa dated 14th April, 1826, pabtbhfl li tht * ' ' I G April, l - - ,

Page 380).

k
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necessary to the success of the measure, and that it should be fixed at a rate 
considerably higher than on a change of Tenure of Seigniorial lands, inasmuch as 
houses and property in Towns change owners much more frequently than men1 
landed property in the country, and the surrender of the feudal dues is, of course, a 
much greater sacrifice in the former case than in the latter. Not conceiving it to be 
your Lordship’s intention to give up the advantages now accruing to the Crown to 
any greater extent than may be necessary to encourage proprietors to avail them­
selves of the benefits held out to them, I beg to be favored with your Lordship’s 
instructions on the point I have last stated.

I have, &c.,

The Earl Bathurst,
&(*., &c., &c.

DALHOUSIE.

(Copy.)
Quebec, 19//i June, i826.

My Lord,—In compliance with an Address of the House of Assembly in their 
last Session, I have the honor to transmit to your Lordship herewith their Address 
to Ilis Majesty respecting the Acts of the Imperial Parliament, 3rd Geo. IV., cap. 119, 
and 6th Geo. IV cap. 56, providing for the extinction of the Feudal Tenure, and 
for other matters connected with this Province ; also, their Address to His Majesty 
respecting the operation of the Acts passed in ihe last Session of the Imperial Par­
liament for regulating the Colonial trade.

Also, their Address to His Majesty respecting their right to apply and dispose of 
the Revenues arising from the 14th Geo. III., cap. 88, which Addresses they humbly 
pray may be laid at the Foot of the Throne.

I have &c\,
DALHOUSIE.

The Earl of Bathurst.
&c., &e., &e.

(Copy.)
Downing Street,

31 at August, 182C.
My Lord,—l have the honor to acknowledge the receipt of your Lordship’s 

Despatch ol the 19th of June last, requesting to be furnished with instructions as to 
the rate of compensation to be paid to the Crown on the change of Tenure of houses 
&c., in Towns, and staling that it lias been represented to you that it would be 
proper to charge a rate considerably higher than on the change of Tenure of Seigniorial 
lands. I have to acquaint your Lordship in reply, that 1 am decidedly of opinion 
that a higher rate should be fixed with respect to ihe commutation oi Tenure of 
houses, and that double the amount which lhe Proclamation fixes with respect to 
Seigniorial lands in the Country would only be a moderate charge to proprietors of 
houses, who may avail themselves of this measure.

1 have &c.,
BATHURST.

Lieut. General,
Tiie Earl of Dalhousie,

&c., &c., &c., G. C. B.

(Copy.)
Downing Street,

30th Oct., 1826.
My Lord,—In the view of carrying into effect the provisions of the Acts of Par­

liament 3 Geo. 1V., cap. 115, and 6 Geo. IV., cap. —, which contemplate the entire ex-
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tinction of the Feudal Tenure in Lower Canada, I am to instruct Your Lordship 
that whenever it may be necessary to grant any part of the unoccupied waste lands 
comprised or supposed to be contained within the limits of the Seigniories in the pos­
session of the Crown, Your Lordship will direct that the patents conveying the land 
so granted do expressly declare that the same are to be held under the Tenure of 
tree and Common Soccage, liable only to similar reservations of mines, minerals, 
timbers, &c., as are contained in the patents granting waste lands in the Townships 
of the Province.

I have &c.,
BATHURST.

Lieut., General,
The Earl of Dalhousie,

&c., &c., &c., G. C. B.

(Copy.)
Quebec, 19th December, 1830.

Sir,—The Commissioner of Crown Lands in Lower Canada, having represented 
to me that in offering for sale certain lands, the property of the Crown, it would be 
extremely desirable to hold out to those desirous of becoming purchasers, the option 
of acquiring the same under the Seigniorial Tenure, or the Tenure of Free and 
Common Soccage, as they might think proper ; and being doubtful of the extent of 
my authority in this respect, in regard to the Acts of the Imperial Parliament 
(3rd Geo. IV .,cap. 119, Sec. 3 land 33, and Gth Geo. IV., cap. 59,) 1 caused a reference 
to be made to the Attorney Genera! ol this Province for his opinion, and I have now 
the honor of transmitting to you a copy of his Report.

From this it appears, that if the Acts in question are not exactly binding on this 
point, they prove at least that it is evidently the policy of the Imperial Parliament 
to convert the Seigniorial Tenure, which is that by which the far greater part of the 
land in this Province is held, into the Tenure of Free and Common Soccage ; and 
it is upon this point that 1 beg to be honored with your instructions for my guidance, 
iii the event of applications being made to me to acquire lands, the property of the 
Crown, under the Seignorial Tenure.

I would here take leave to remark, that the great majority of the inhabitants of 
Lower Canada, hold their lands under the Seigniorial Tenure, to which they are much 
attached; and t hat in denying them the power of acquiring Crown lands under that 
Tenure they are virtually excluded from the market when Crown lands are put up 
for sale.

Nothing can more fully establish the fact of the predilection to which 1 allude, 
than the extremely rare occurrence of instances of French Canadians applying for a 
Mutation of Tenure Irom the Seigniorial to the Tenure of Free and Common Soccage.

The particular case which was referred by my direction to the Attorney-General 
was not my only motive lor desiring his opinion, for similar applications had been 
made previously to me ; and upon the whole question I was given to understand 
that the granting ol the power to acquire Crown lands on die Seigniorial Tenure 
would be considered as a very gracious proceeding towards the Canadians of French 
extraction.

In this view of the ease, I most respectfully submit that I may be furnished 
with the necessary authority for offering to those who may be desirous of becoming 
purchasers of Crown lands, the option of acquiring the same on the Seigniorial 
Tenure or the Tenure of Free and Common Soccage, as they may think proper.

I have, &c.,
AYLMER.

Rt. Hon. Sir George Murray,
G. C. B , &c &c. &c.
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(Copy.)
Downing street,

13th March, 1831.
My Lord,—I have the honor to acknowledge the receipt of Your Lordship’s 

Despatch of the 19th December last, stating that it would be extremely desirable to 
hold out to persons wishing to become purchasers of Crown Lands, the option of 
acquiring the same under the Seignioral Tenure or the Tenure of Free and Common 
Soccage, as they might think proper, and being doubtful of the extent of your authority 
in this respect in regard to the Acts of the Imperial Parliament (3 George IV, cap 19, 
sec. 31st & 32 and G George IV, cap. 59,) you had referred the subject to the Attorney 
General for his opinion, who had reported that the sales ought to be made under 
the I enure ol Free and Common Soccage, and not under the Seignioral or other 
Tenure.

In rem ^ ave the honor to acquaint Your Lordship that you could not lawfully 
grant Lands in Lower Canada to be holden ot the Crown in Fief and Seigneurie, 
and this disabilty could not be removed by any instructions which it is in the power 
ol Ilis Majesty to issue. The Bill, however, which is now before Parliament, although 
it does not directly meet and provide for this case would, when passed, enable the 
Provincial Legislature to regulate the descent alienations &c., of Soccage Lands, 
and thus to remove all the objections to the Soccage Tenure, to which the dislike 
of it is presumably to be atributed. II by the means proposed the mind of the peo­
ple can be reconciled to the change, a very considerable object will be gained, be­
cause the lands ol the Province will be thus at once delivered from the absurd and 
injurious incidents ol the Feudal Tenure, and from those rules of descent and aliena­
tion which alone render the Soccage Tenure inapplicable to the condition of a new 
Country.

I have &c.,
GODERICH.

Lt. Gen Lord Aylmer,
K. C. B., &c. &. &c.

(Copy.)
Quebec, 1th April, 1831.

My Lord,—I have the honor of transmitting to Your Lordship herewith, by de­
sire of the House of Assembly of the Province of Lower Canada, a copy of a 
petition to His Majesty, praying for the repeal of the Canada Tenure Act.

I think it proper at the same time to transmit to Your Lordship, a copy of a set 
of Resolutions which were proposed and recorded on the Journal of the Legislative 
Council on the day of the prorogation of the Provincial Parliament.

By the documents above mentioned Your Lordship will observe that the two 
Branches ol the Colonial Legislature entertain very different views in regard to the 
Act in question ; and this circumstance may perhaps be considered as an additional 
motive lor the establishment of a commission in this Country for the révisai of all 
the Laws, French as well as English, now in force in the Province, especially as it 
appears to be admitted on all lands that a very great degree of uncertainty prevails 
in regard to many legal points of the greatest importance to the interest of individuals 
arising out of the present state of die laws.

I have &c.,

The Right Honorable
Lord Viscount Goderich, 

&c., &c., &c.

AYLMER.

63
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(Copy.)
Downing Street, 

London, 17th May, 1831.
My Lord,—I am directed by Viscount Goderich to transmit to Your Lordship a 

copy of a memorial which has been received from Dr. Mills, relative to an estate 
which he holds in the Seigniory of Sillery, which formerly belonged to the late Order 
of Jesuits, and of which he prays that a mutation may be allowed from the Seig­
niorial Tenure to that of Free and Common Soccage.

Lord Goderich is not aware that there is anything objectionable in Dr. Mill’s 
application ; and as he is desirous, if possible, of forwarding his wishes, he has de­
sired me to request that Your Lordship will facilitate the object which Dr. Mills has 
in view, should you be of opinion that no inconvenience would arise from a compli­
ance with his request.

I have &c.,
R. W. MAY.

Lieut. General
Lord Aylmer, K. C. 13.,

&c., &c., &c.

(Copy.)
To the Right Honorable Lord Goderich &c., &c., &c.

The Memorial of the Reverend Dr. Mills, of Quebec, in the Province of Lower 
Canada.
Most respectfully sheweth :

That your Memorialist, being proprietor of the small estate in the Seigneurie of 
Sillery, formerly belonging to the late Order of Jesuits, applied in the year 1828 to 
the Executive Government of the Province, for a change of Tenure.

That your Memorialist’s application was foundedon the clause relating to Tenure 
in the Canada Trade Act, whereby any person holding Lands of ti e Crown en 
censive, has a right to obtain from the Crown a release and commutation of all 
feudal burthens (paying tie* Crown an indemnity,) and to get a grant en Socage.

That vour Memorialist was therefore not a little surprised at the question raised 
in the Report of the Council, 5th September, 1828, (a copy of which is subjoined) 
a Report, which, as Your Lordship cannot fail to perceive, wi ile it disclaims any 
intention of militating against the view of His Majesty’s Government for a change 
of Tenure of the Jesuits Estates, suggests at the same time, plausible arguments 
against any such change, but merely for the purpose of obtaining an explanation oi 
a despatch in which the intentions of Government were pretty clearly expressed.

The prayer of your Memorialist is, that instructions may be given to the Exceu 
tive Government of the Province, directing that a commutation of Tenure shall l> 
allowed of Lands held within the Seigneuries of the Jesuits Estates.

And your Memorialist as in dulv bound will ever pray.
f. !.. MILLS. D. D.

50, Sloan Street,
April 7, 1831.

Extract of a Report made by a Committee of the whole Council, dated 5th Sep 
tember, 1828, on the Petitions of Dr. Mills, praying that the lands held by him i 
the Seigniory of Sillery, part of the Estates of the late Order of Jesuits, may b 
granted to him in Free and Common Soccage. Approved by His Excellency th 
Governor in Chief, in Council, Gth September, 1828.

“ It appears to the Committee that it will be most advantageous for the interest 
of the Crown to continue the Jesuits’ Estates under the Feudal Tenure.

“ There are many Canadians who prefer the Tenure en roture to that of Free an< 
Common Soccage, and as a large proportion of the Seigniories of the Province are in
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hands of Englishmen, and that many more will be, it seems to be most probable 
that the unconceded lands in the Seigniories generally, will at no \ery distant day be 
converted into Free and Common Soccage Tenures, and in such cases the Canadian 
applicants for grants in the Seigniorie of the Jesuits’ Estates would be numerous. 
It is also certain that by this means the proceeds of the Jesuits’ Estates would be 
more immediately augmented, as the lands in the Estates of that Order which re­
main to be settled are not of the best soil, and it the Canadians are not induced to 
take them by their attachment to their ancient Tenure, they are the last which will 
be settled.

4* It is by no means the intention of the Committee to militate in the smallest 
degree against any view which Her Majesty’s Government may entertain with re­
spect to commutations of Tenures in the King’s Seigniories ; on the contrary, their 
object is to ascertain whether the direction contained in Lord Bathurst’s despatch of 
the 30th October, 1826, which speaks only of future grants, is to be taken to extend 
to the Seigniories ol the late Order of Jesuits, and to commutation of Tenure with 
respect to lands already granted within those Seigniories as well as the future 
grants, and for this purpose the preceding observations are most respectfully sub­mitted. v J

u Committee therefore humbly recommend that all further steps upon this 
application be suspended, until the pleasure of Ills Majesty’s Minister for the 
Colonial Department, with respect to it, shall be specified.”

(Certified.)
(Signed,) GEORGE II. RYLAND.

Extract of a despatch from Governor General Lord Aylmer, to Mr. Secretary 
Stanley, dated Quebec, 5th March, 1834.

CANADA TENURES ACT.
u R must be taken for granted that this subject was well and duly considered by 

Ilis Majesty’s Government before recommending it to the consideration of the Im­
perial Parliament, I will only therefore take the liberty of observing that, having 
been now lor a considerable time iu operation, the eHects of the Tenures Act have 
become interwoven to a degree which must unavoidably increase every day, with 
the concerns ol the inhabitants of the Province in relation to their Property ; and 
that the observance of extreme will therefore be necessary in making any attempt 
to alter or modify its provisions.” .

)Copy.)—No. 116.
Government House,

Quebec, 22nd October, 1851.
My Lord,—I have the* honor to transmit herewith, with a view to its being 

laid at the foot of the 'Throne, an address to the Queen from Her Majesty’s dutiful 
and loyal subjects the Commons of Canada, in Parliament Assembled, praying that 
Her Majesty will be graciously pleased to recommend to the favorable consideration 
of the Imperial Parliament, the repeal of certain provisions in the Canada Trade 
and "Tenure Acts, relating to lands held u a titr de fief” in Lower Canada.

I trust that I shall be able in a few days to furnish your Lordship with a Re­
port on the subject of this address.

Kl. I Jon. The Earl Grey, 
&c. &c. &c.

I have &e., 
(Signed,) ELGIN & KINCARDINE.



12

»

Downing Street,
6th April, 1852.

(Copy.)—No. 9.
My Lord,—l have had the honor to lay before the Queen the Address trans­

mitted in your Despatch No. 116, of the 22nd October last, from the Legislative 
Assembly of Canada, praying for the repeal of certain parts of the Imperial Acts 3, 
Geo. IV., cap. 119, and 6, Geo. IV., cap. 59, on which my predecessor, Lord Grey, 
had deferred taken any steps until the arrival of the Report of Mr. Attorney General 
Drummond, which has now reached me with your Despatch No. 20 of the 5th 
ultimo.

2. Her Majesty’s Government will not fail to give their best attention to the 
subject of this Address; but in the present state of public business, it is out of my 
power to undertake that the repeal of these Acts will be proposed to Parliament 
during the current Session.

You will therefore be pleased to make known to the Legislative Asssembly, 
Her Majesty’s answer to this Address to the above effect.

I have &c.,
(Signed,) JOHN S. PAKINGTON. 

Rt. Hon. The Earl of Elgin and Kincardine, K. T.
&c. &c. &c.

(Copy.)—No. 20.
Government House,

Quebec, 5th March, 185?.
My Lord,—I have the honor to transmit herewith a communication which 1 

have received from Mr. Attorney General Drummond, upon the subject of the Address 
of the Legislative Assembly, of the 29th August last, transmitted in mv Despatch 
No. 116, of the 22nd October, and praying for the repeal of certain parts of the Imperial 
Acts 3 Geo. IV., cap. 119, and 6 Geo. IV , cap. 59. 2. The provisions of the above
mentioned Acts, to which the Address of the Assembly refers, have been the subject 
of reiterated complaint on the part of the popular branch of the local Legislature, on 
the ground chiefly of their being unduly favorable to the Seignieur, to the prejudice 
of the right which the intending settler had under the* old Tenure of demanding the 
concession of Seigniorial lands, on the payment of the customary quit rents and 
dues; and also, of tin* subject being one tÀ internal arrangement, with which the 
Imperial Parliament ought not to have interfered. It is also to be observed that the 
applications for commutation which have been made under the Acts have been very 
limited in number.

I have, &c.,
(Signed,) ELGIN AND KINCARDINE.

Right Honorable
Earl Gray,

&c., &c., &c.

Upon the Address of the L egislative Assembly of the 29th Vugust, 1851, praying for 
the repeal of parts of the Imperia! Statutes 3 Geo. IV., cap. 119, and 6 Geo. 
IV ., cap. 59,—Canada Trade and Canada Tenant Acts.

Crown Law Department,
Quebec, 26/// February, 1852. 

I have the honor herewith to subnet for the information of His Excellency the 
Governor General, several extracts made from the Journals of ihe House of Assembly 
of Lower Canada, shewing the opinions expressed, and ihe proceedings adopted by 
that Body on various occasions with reference to the Canada Tenures Act.

\
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The object of the Address, which it is now proposed to submit to the favor­
able consideration of the Imperial Authorities, is solely to obtain the repeal of 
those Clauses of the Acts in question which go to deprive the inhabitants of Lower 
Canada of the right of claiming unconceded lands in Seigniories, upon the payment 
of a moderate annual rent, by enabling the Proprietors of Lands held en fief to com­
mute them into a Free Tenure, even in cases where, under the old laws of the country, 
the waste lands so commuted would have been subject to forfeiture from the neglect 
of the holders to effect settlements upon them.

I would also beg respectfully to refer His Excellency the Governor General to 
the Report of the Commissioners, who were appointed in 1835, for the investigation 
of grievances affecting Her Majesty’s subjects in Lower Canada, where an opinion 
is pronounced in favor of the repeal of these enactments in the following terms: —

“ There is every reason to hope that whenever a better understanding may be 
established between the Local Legislature and the Provincial Government, there "will 
be no objection on the part of the former, to pass some measure for the gradual 
discharge of lands from feudal duties and services, if not in a manner obligatory on 
the Seignior, at least by voluntary argreement, and whenever such a measure may 
be passed, we have no hesitation in saying that, in our opinion, the Tenures Act of 
1825, and the Clauses in the Trade Act of 1822, which relate to Tenures, should be 
repealed, of course making it a condition of the repeal, that all titles and advantages 
acquired under either of the Acts are to be held valid.

(General Report, cap. 4, sec. 20, page 63. See also preceding sections, from 7 
to 20).

The hope expressed by the Commissioners that a measure for the gradual 
discharge of lands from feudal duties and services would be passed by the Provincial 
Government was fulfilled by the enactment of the optional Commutation Act 8, 
Vic., cap. 42.

I have further deemed it expedient to annex to this Report, a certificate from the 
Deputy Provincial Registrar, which, together with the Returns made in 1833 and 
1835, to be found among the accompanying abstracts from the Journals of the House 
of Assembly, show the number of commutations which have been effected under these 
Acts. From these statements, it will be perceived that commutations have as yet 
been effected in no more than nine Seigniories. The rights acquired by the holders 
of these Fiefs, as well as those of all others who have taken advantage"of the facili­
ties accorded to them by the Imperial enactments, should of course, be maintained, 
as suggested in the Address now* under consideration. The Imperial Parliament is 
not called upon to any interference with rights acquired under the enactments com­
plained of, but to prevent individual holders of Fiefs not yet commuted, from avail­
ing themselves of the Imperial Statutes to deprive the bond fide settler of rights ac­
quired by him under the preceding laws of Canada.

1 must not omit to draw His Excellency’s attention to that part of Lord Glenelg’s 
instructions to the above Commissioners, which relate to the Tenure of Lands in 
Lower Canada, from which the following extract is taken :—

441 next proceed to the consideration of a subject which has given rise to long and 
embarrassing discussions between the Executive Government and the House of 
General Assembly, I refer to the Tenures on which lands in the Province of Lower 
Canada are holden. Much controversy has prevailed, not only respecting the legal 
incidents of Soccage Tenure in that Province, but also respecting the comparative 
advantages of holding land in Fief and Seigniory, or in Soccage, and a question has 
arisen whether these controversies would be more properly adjusted by Parliamen­
tary or by Provincial enactments. Convinced of the propriety of referring the whole 
subject to the Provincial Legislature, Lord Ripon embodied that principle in an 
Act which was passed in the year 1831. It has been since maintained that the 
language of that Statute is not sufficiently precise or copious to affect the real design 
of its author, and it has been strongly pressed on His Majesty’s Government, that 
Parliament should be advised to repeal the Canada Tenures Act of 1825.
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On the whole of this subject, I am well convinced that the Imperial Legislature 
will adopt any measure distinctly recommended to them by the Legislature of Lower 
Canada. To advance any further, except at the instance of that Legislature, and 
with a perfect assurance of its approbation, would be to disregard every lesson to be 
derived from the experience of past years.

(Signed,) LEWIS T. DRUMMOND,
Atty. Genl. L. C.

List of Seigniories, the Tenure of which has been commuted under the provisions 
of the Imperial Statute, 6th Geo. IV., cap. 59.

NAME OF SEIGNIORY.

Ste. Anne de la Pérade,.........................................
Beauharnois,.-.......................................................... .
Lotbinière,.................................... • • • •....................
Madawaska and Temisconata,............................. .
Mont Louis,...............................................................
Perthius,.....................................................................
Rivière de la Magdelene,.....................................
Pabos,.......................................................................
Ance du Grand Etang,............................................

(Signed,)

Quebec, 26th Feby., 1852.

DATE.

28th December, 1830. 
10th March, 1833. 
21st December, 1835. 
5th December, 1838. 
6th June, 1839.
7th April, 1841.
8th March, 1812.
8th March, 1842.

14th February, 1846.
THOS. AMIOT, 

Deputy Registrar.

(Copy.)
Notes of the proceedings of the House of Assembly of Lower Canada, anti 

extract troin its Journals in relation to the Canada Tenure’s Act. 
an 1 ol the 3rd Geo. IV., cap. 119, commonly called the

Canada trade Act, was made known to the Colonial Legislature oy allusion 
to its passage in the speech of the Earl of Dalhcusie, at the opening of the Lower 
Canada Parliament, on the 11th January, 1823, in the following words:—

“ Another Act has also been passed regulating our trade with the United Slates 
° America, and our intercourse with Upper Canada, and providing for an adjust­
ment oi the differences subsisting between the two Provinces,” without any allu-
%on, toih? two C1,a^es tllereot> (dl and 32), regulating the modi' of effecting a change 
ot the Seigniorial tenure.

On the 25th of January, 1823, a copy of the above Act was laid before the 
House of Assembly, and on the 15th of February, following, it was unanimously re­
solved by the House, on the motion of Mr. Stuart, seconded by Mr. Cuvillier to 
tupc the said Act into consideration by a Committee of the whole House, on the 
lollowing Wednesday.

Feby. 19th. Committee sat and reported progress.
Feby. 21th. Committee again sat and reported progress..
March 19th. House resolves to take into their most serious consideration, at 

an early period in the ensuing Session, the Act commonly called the “Canada 
trade Act.

lit the following Session, the House having previously sat in Committee of the 
whole House lour times on the said Bill on

Feby. 18. Motion was made for an Address to the Governor in Chief repre- 
sent mg,
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“ That the unconceded lands held by the Seigniors en fify in this Province, are 
held by them subject to be regranted to any applicant engaging to settle thereon, 
subject only to the accustomed dues and conditions, and that it is ongrants of those 
lands that the cultivators of the soil in Lower Canada depend for the settlement of 
their children, they the said cultivators and their children having a legal right to 
obtain such grants.”

That any arrangement which might be made under the provisions of the 
Canada Trade Act between His Majesty and the holders of such waste tands en fief 
et Seigneurie would deprive a third party of a legal right, which is beneficial to 
the individual, advantageous to the community, and guaranteed by the capitulations 
of the Colony, by an Act of 14th Geo. III., (1774.)

“ That this House conceiving that it is a duty incumbent upon it to support in 
so far as may depend upon the House, ever\ right of its constituents, humbly re­
present the matter to your Excellency, and pray that in any conditions which may 
be imposed on any Seignior rendering lands under the said* Act, to obtain a grant 
thereof in Free and Common Soccage, such conditions may be imposed on such 
Seignior in conformity to the said Act, as may preserve entire the right of the sub­
ject to a grant of said waste lands, at the usual redevance or dues and conditions.”

Consideration of motion postponed to 21st February.
Fcby. 21. Above motion lost by adjournment.
Same day. A motion to appoint a Committee of seven to draft nn Address 

praying for the repeal of said Act “ inasmuch as it contains certain dispositions 
contrary to the rights and interests of the Province ” was negatived, 8 to 14.

Also, another motion for the appointment of a Committee of seven “to enquire 
into and report upon the advantages or disadvantages resulting from the execution 
of the Act 3 Geo. IV., cap. 119, to the constitutional rights and interests of the 
Province” was made and carried, 14 to 13.

No report from this Committee.
28th veby., 1824. The Order of the Day of 18th inst., then lost by adjournment, 

was revived, and the Address then moved, was unanimously adopted.
3rd March. His Excellency’s answer to Address was communicated to the 

House.
“ I shall pay every attention to the subject of this Address when any exchange 

of the Seigniorial Tenure shall come under my consideration.”
The Canada Tenures Act, 6 Geo. IV., cap. 59, was passed by the fmperal Parlia­

ment on 22nd June, 18Î5, and transmitted to Lord Dalhousie by despatch dated 
August, 1825, and a Proclamation fixing the terms upon which the commutations 
were to be effected, was pnblislmd in the “ Quebec Gazette ” by authority of the 
20th April, 182C.

In 1829, the Legislature of Lower Canada passed An Act,(cap. 77,) “for ren­
dering valid conveyance of lands and other immoveable property held in Free and 
Common Soccage within the Province of Lower Canada, and for other purposes 
therein mentioned” and reserved for His Majesty’s Sanction.

Before the Koyal Assent was given to the above Bill, the Imperial Parliament 
passed an Act (30th March, 1831) intituled, “An Act to explain and amend the 
Laws relating to lands holden in Free and Common Soccage in the Province of Lower 
Canada.” This Act was published in the “ Quebec Gazette” of the 22nd September,

On the 5th March, 1831, it was resolved bv the House of Assembly to take int< 
consideration, bv a Committee of the whole House (on the 9th) the expediency o 
addressing the three branches of the Parliament of the United Kingdom, for the repea 
or amendment of the 6th Geo. IV, cap. 59.

March^9 j (jonsjjeratjon deferred.

March 24. Order revived.
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House in Committe. Chairman Reports following Resolutions :
1. That the introduction of the English Law into certain parts of this Province, 

by an Act, &c., (6 Geo. IV, cap. 59), without confirming all such transactions as had 
been previously entered into in good faith, has introduced the greatest confusion into all 
parts of the Province, by destroying acknowledged rights and by affording facilities for 
fraud and oppression.

2. That the Law of England, as introduced in certain parts of this Province, in 
virtue of the.said Act, is opposed to the feelings of the inhabitants of this Province, 
incompatible with their education and habits of life, and has been forced upon them 
contrary to their rights, interests and desires.

3. That the said Act ought to be repealed.
The above Resolutions were unanimously adopted, and a Committee named to draft 

an Address founded thereon, to be submitted to the King in Parliament.
March 26. Addresses to the three branches of the Imperial Legislature, founded 

on the above Resolutions were adopted by the House, and an Address to the Governor 
in Chief, informing him of the same, and requesting him to transmit them to Ilis 
Majesty’s Ministers, was also adopted.

It was also resolved, That the Speaker be desired to forward the Addresses to the 
Houses of Lords and Commons, and to see that they be presented according to the Reso­
lutions of this House.

28th March, 1831. The Speaker reported the Governor’s answer to the above Ad­
dress, promising in the usual forms to transmit it to be laid at the foot of the Throne.

In the following Session, December 20th, 1831, it was
Resolved,—That the House would, on the 27th, resolve itself into a Committee of 

the Whole, to consider the expediency of repealing in whole or in part the Act, &c., 
(Canada Tenures Act) or adopting such Legislative provision as may appear best calcu­
lated to secure to all Ilis Majesty’s subjects in this Province, the right given to them 
by the Ancient Laws, of obtaining possession without purchase, of sufficient portions 
of unconceded wild lands held from the Crown, à titre de fief et Seigneurie, at the accus­
tomed rates and dues, on condition of cultivation and residence thereon.

December 27th. Committee reported progress.
January 24th, 1832. Committee reported progress.

“ 27th. Committee reported Resolutions.
“ 28th. The following Resolutions, reported by the Committee, were un­

animously adopted by the House :—
1. That by the Laws of Canada, guaranteed to the inhabitants of the Province, by 

the capitulation of 1760, the Act of 1774, (cap. 83) and the constitutional Act 31 Geo. 
HI, cap. 31, they had a right to grants of sufficient portions of wild lands held from the 
Crown, à titre de fief, subject to the customary dues, and on condition of cultivation and
residence. #

2. That the commutation of these lands, into the Tenure of Free and Common 
Soccage, under the Act 6 Geo. IV, cap. 59, deprives them of this right, and vests the 
said lands in the Seigneur, to dispose of them on such terms and conditions as he thinks 
fit, at the same time subjecting those who may settle thereon to laws with which the 
great majority of the people of the Province" are unacquainted, utterly unsuitable to 
their circumstances, and repugnant to their feelings and usages.

3. That the provisions of the said law for the said commutation are unjust, and
contrary to the established rights of the inhabitants of this Province, to the extension 
of settlement, and to the general prosperity. ^

4. That it is expedient to repeal so much of the 3rd Geo. IV, cap. 119, and Ota 
Geo. IV, cap. 59, as provides for the commutation of lands held à titre de fief and à titre 
de cens, in this Province, to be held in Free and Common Soccage, subject to the laws of
England. # .

On the same day Mr. Neilson obtains leave to bring in a Bill to effect the repeal
mentioned in the 4th Resolution.

X
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Introduced and read 1st time.
January 31st. Read second time and ordered to be engrossed.
February 1st. Read 3rd time and sent to the Legislative Council.
February 16th House resolved, on motion of Mr. Neilson, 
ihat an bumble Address be presented to His Excellency, the Governor in Chief 

vvuh a copy of the Resolutions of this House of the 28th January last upon which the

all Ills Majesty s subjects m tins Province to obtain concessions of waste lands hi the 
Seigneuries, at the accustomed rates and dues, on condition of actual settlomnnt i 
oppose under the 1st and 7th Clauses of the Act 6th Geo IV can 50 the mil" S '* 

. grant of tho „id ^ SSnZ’ed
v Ithout such condition no fresh grants of such waste lands be made. ’ d "
nf tt£CVJ -y Mcss.agc II|S Excellency “ expresses his regret that the interval 
of time between the presentation of the said Address and the close of the SeLbm 1 
been too limited to enable him to give to the subject of it the ,h „ree f !ias

enable bin, n, eon* ,L 'IftCneh ^1»““
of their Vddres r * r V°USC ‘U .assurc.ll> that he will continue to give to the subject 
ot their Address lus best consideration, with every desire to rnmnlv unii, *1 • -VCt
in as far as the provisions of existing Statutes wilhmthorize him m do.” "1S‘CS

During the next Session, on the 24th November IftQO \ 1 1 .
the Governor in Chief, with reference to the Address of the 17th February Tesneetf 11° 
inquiring of lis Excellency, whether, in the interval which had olap ed he had2 
enabled to place lnmself in a situation to give any new information on the suldeet 
p « \ ing lnm, in that case, to be pleased to communicate the same to the House. J ’ 
list t f "n le ^"'cJay anotherAddress to His Excellency was adopted, praying for a 
list of all applications made to Government for a mutation of Tenure under the GUi Geo 
IV cap 50, whether by Seigneurs holding/,/, from the Crown, proprietor oiarrlrr

' / ',b hTsSÎ"»"]""1’1"0 f'"..... "f provision of ,l,t I,,,"

or ,i,o & ssSfiioit t, s
(Vide Appendix K.K. 1832-3.)

.. the 2?‘h November, 1.835, in reply to an Address of the House of the 10th nf 
the same month, a continuation ot the above list, up to the 13th November ic-r 
laid before the House, and which is as follows : 1 November, 183o, was

(Journal, page 175.)

Geo. IV,cap 119, (Canada Trade Act) andofütl, Geo. VI, cap. 59 (CanatK
March 3. 

“ 1.

Second reading.
Read third time and sent to the Legislative Council,

B

Tenures Act.)
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The 56th, 57th, 58th, 59th, 60th and 61st of the 92 Resolutions of 1834 relates
to this subject, and the 62nd concludes : ,, , . . , ,

“ That it is the duty of this House to persist in asking for the absolute repeal ot 
the said Tenures Act ; and until such repeal shall have been effected, to propose to the 
other branches of the Provincial Parliament, such measures as maybe adapted to 
weaken the pernicious effects of the said Act,” and in the Address founded on those 
Resolutions the effect of the Tenures Act is minutely treated ot.

No. 670. Downing Street,
27th December, 1851

Mr Lord — I have the honor to transmit for the consideration of your Lordship, and 
of your Executive Council, tne accompanying copy of a letter which I have received 
from the Ri-ht Honorable Edward Ellice on the subject of an Act brought into the 
Canadian Parliament in its last Session, but which it appears was afterwards with­
drawn relative to Seigniorial Rights in Lower Canada, together with a copy of the 
answer which I have caused to be returned to Mr. Ellice’s letter.

I have, &c.,
(Signed,)

The Right Honorable
The Earl of Elgin and Kincardine,

&c., &c., &c.

GREY.

Arlington Street,
10th December, 1851.

cTF_l xequest you will bring under the consideration of the Secretary of State
for the Colonies, the enclosed copy of a Bill brought into the Legislature by the 
Solicitor General of Lord Elgin’s Government in Canada, under the title of An 
Act to define certain rights of Seigniors and Censitaires in Lower Canada, and to
facilitate the exercise thereof.” _ . . ,, ,

This Bill, under the pretence of defining certain rights of Seigniors in Canada, 
is in reality for the confiscation o( such rights, and, as is alleged in Canada is 
brought in more with a view of influencing votes at a general election, by holding 
out inducement to tenants to vote for candidates willing and able to release them 
from their engagements than, as it would appear, from any semblance of reason or 
of expediency, on which an Act of direct spoliation could be suggested.

My family and myself have been interested in, or in possession of the largest 
and most valuable Seigniory in Canada for the last 70 years. fTJ „

I made an arrangement with the local Government, under the Act of Parliament 
of 1825, now nearly 30 years ago, for a commutation of the Tenure of the unsettled 
land, binding myself, among other conditions and according to the provisions of the 
Act to commute the Seignorial rights and rents of any tenant, who should desire the 
conversion of his Tenure on such terms as should be determined by arbitration 
named by both parties, or by arbitration named in the Court of Queen s Bench in
*'le ^jhe 'rents on the different farms vary from 2d to 6d an acre. I think the 
largest proportion are at 6d. The rents are covenanted for in written leases, signed 
bvliotli parties, and passed before and recorded in the Offices of Notaries Public 
which have been frequently matter of proceeding and judicial determination before 
the Courts of Justice in the Province, where their provisions have invariably been en-
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a « pn-cipi™
fot Revrfolion, to release Hie tenants tram ihcb cn^gemS md? ™fiU,i'!8 ? 
reus of the proprietor by an Act of the Provincial LeïHate ConfiscatÇ tfl«
has been made of perpetual leases and of any ancient inodes’ of T Same.con’l)lamt 
joining State of New York, in our Colony^Prince Edward’sI.TT *5 .tlle ad’ 
places. Propositions have been mode LI d‘;/iu^!.f.d.W.ard.a îslai*d» and w other

\"c uovernment nave lately, it is linden
that case although of much less violent character. * ----
similar aHempt'oiTlhe^part'*of the t?,“„re“„? ‘'tV*'". -Sains. a

la the Colonies the sabjecl can only look t„ the proteefioïï”t'ho Crowï ù"l Amo,,?a' 
in the Legislature, excited by circumstances of tho m™ ♦ e Lrow n, \\ hen parties
rights of property on any supposed view of expediency or in ’seekbif^ ^ 
to promote their political objects. P °r in seeJv,ng i°r popularity

Thi! Z îif grTc "lat I„ti;°uble >’ou with tins application, 

import of "» «pinion on the
claims to his attenlion, all bein<- more or less of die <<;Ln P ‘ .P01”1 °!u Particular 
relieving tenants from’volunta^ ™ement- and wZeln ZV’ Ti* C.'aUse 34> 
pnncnntllp perforrecJ daring hi,If %î<"ï£& "*»

by the Solicitor General* nfSnZhfcSiTS ta?""’ '“t T™TO 8™

Having brought the matter under the notice of the Secrefirv of , .
no disposition to suggest any course with respect to it • State’ 1 have
consider it right to express his oninion to I nil i?i • * u J? lordship may probably 
the honor of ,’he Crowmor theclaimswhiehisfe ’ ?,hc,hcr.lt is with

jzsuzjs
I have, &c.,

T. F. Elliot, Esq., (Signed,) EDWARD ELLICE.
&c., &e., Sic.

(Copy.)
Downing Street,

c December 30th, 1851.

zé&mÆmmmsê



it is uncertain whether it will pass at all, or if so, in what shape. Lord Grey is, 
however persuaded that in legislating upon a subjeet of so much difficulty and im­
portance the Provincial Legislature will proceed with due caution and deliberation, 
and that a "rcat majority of its members will be found too enlightened, to under­
stand too well the true interests of the Province, and the shock which such a course 
would "ive to its rising credit and prosperity, to pass a law, which, on examina­
tion, would prove to be inconsistent with a scrupulous regard to juslice to indivi­
duals, and the rights of property. # i* i 1 1 • k nu

Lord Grey has a proof that it was not the wish of the leading members ot the 
Assembly which has just been dissolved, to legislate upon this subject, without a 
careful inquiry into the rights which might be affected by doing so, in the fact, that 
an Address has been presented to the Queen from the Assembly, praying for Her 
Majesty’s assistance in obtaining a variety of information calculated to throw light 
on the subject of the Feudal Tenure in Lower Canada. If, unfortunately, the new 
House of Assembly should proceed to pass an Act which would, in your opinion, 
involve such a violation of private rights as would justify parties similarly aggrieved 
in one of the Stales of the American Union in seeking redress in the Supreme Court 
of the Union, it would be open to you to bring any objection which you might enter­
tain to its confirmation, under the notice of Her Majesty’s Government, nor would 
Her Majesty be advised to confirm any Act against which such objections had been 
urged, until they had been fully considered, and if established, the Royal Assent
would be withheld. , r

Lord Grey will transmit a copy ot your letter, and of this reply, tor the consider­
ation of the Governor General and ot His Executive Council.

1 have, &c.,

(Signed,) F. PEEL.
The Right Honorable,

Edward Ellice,
&c., &c., &>c.

Downing Street,
19th June, 1852.

(Copy.)
No. 37.
My Lord,__I transmit for your Lordship’s consideration the copy of a letter

which I have received from Colonel Gugy, who has arrived in this country, deputed 
by a body of Seignieurs interested in landed property in Canada, to appeal against 
attempts which they apprehend will be made in the Provincial Parliament to interfere 
with their rights.

On this subject it is only at present necessary that I should express my entire 
concurrence in the observations contained in the letter addressed by Earl Grey’s 
direction to Mr. Edward Ellice, which formed the ^enclosure in his Lordship’s 
Despatch No. G70, of the 31st December last.

I have, &c.,
JOHN S. PAKINGTON,

The Right Honorable
The Earl of Elgin and Kincardine,

&c., &c., &c.
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¥

(Copy.)

G 5, Stafford Place,

Pimlico, 1th June, 1852.

SlR,-!.have arrive.d in tllis country from Canada, deputed by a body of Seigneurs 
interested like myself in landed property in that Colony, to make an appeafto the 
liiitisii Government against attempts made in the Provincial Parliament at Toronto 
and the renewal of which, is threatened at the approaching meeting thereof at 
Quebec, to deprive them of rights secured by law, and of which they have been in 
undisturbed possession since the annexation of Canada to Great Britain.

1 pray \ou will be pleased to admit me to an audience, at which I may more 
luily explain the grounds for this appeal, but in order that you may be previously 
aware oi the exact nature of our grievance, I beg to submit the following statement 
on be ha 11 ol the interests I represent.

In the course of the Session before the last of the Provincial Legislature the 
following resolution was referred for consideration, to a Select Committee

10. Resolved, That the Seigniorial Tenure in Lower Canada is a matter of 
public concern, which it is the duty of the Provincial Legislature to take into con­
sideration, more especially now that the subject has attracted the public attention in 
a high degree ; and that it is therefore important to effect, at as early a period as 
possib.e, the conversion ol the said Tenure into a free one, taking care that all the 
interests concerned arc protected and equitably adjusted.

After considerable investigation into the origin and progress of the settlement of 
the seigneuries, and of the various laws and edicts of the French Government 
respecting them, the Solicitor General, Mr. Drummond, Chairman of the Committee, 
introduced the Gill, ol which I have the honor to enclose a copy. The bill was read 
a second time and then dropped, in consequence of the approaching termination of 
the Session. a

. measure’ as y°ti will see from a perusal of its provisions, instead of pro­
viding lor a comminution ol the Feudal Tenure, the object of the resolution enacted 
an unconditional confiscation of a large portion of the rent, without even the sem- 
blance of compensation, either from the tenants or the public. By one of the 
Clauses, all tenants in Lower Canada were absolved from their written engagements 
voluntarily entered into with the formalities required by law. We venture to assert 
that no legislative measure of so violent and immoral a character has ever been 
proposed to, or sanctioned by, any Legislature except, possibly, bv the French Conven- 
tion in 1789, and most assuredly has never been ; by any Parliament or
Colonial Assembly under the authority of the Crown of Great Britain.

\» e ha\e reason to believe that the attempt was made from the expectation that 
siieh a measure might render the parties supporting it popular with the tenants and 
electors in the Seigneuries al the then approaching Elections for the present Assem- 
b!y. It us from the engagements of these parlies to re-introduce the Bill in the ap­
proaching Session and our knowledge of the extreme lengths to which they are pre­
pared to carry their views, that we feel ourselves compelled to throw ourselves on 
the protection of the English Government. If we were to wait till such a bill pro­
mised with the sanction of the Governor General, passed the Legislature, the ex- 
|>< c tutions it would raise among tin* tenants (and the subsequent disappointment from 
its necessary disallowance by the Crown, for we cannot permit ourselves for an in­
stant to doubt the disallowance) would throw the whole country into discontent and 
confusion.

The enclosed bill had not even the merit of providing for a commutation of 
those feudal restrictions whic’
circumstances of the Colonv

nil Parties admit to be objectionable in the present 
The perpetual rent varying generally from twopence

37
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to six pence an acre, and in some few instances raised so high as eight pence,-
in a new country, is a much less onerous engagement toso far from being an evi

the settler than the payment of a capital equivalent to it. It is less than half the 
interest on the amount now required by this Government as the minimum price of wild 
lands in the Colonies. Thereat evil in Canada is the fine or mutations, varying and 
increasing with the increased improvement of the Country—thv droit de monture 
and other restrictions of that character.

For these grievances the bill proposed no remedy.
The pretext on which an attack was made on rent, was that llie Seigneurs were 

restricted by the terms of their original grants from exacting a higher rent than a cer­
tain tariff*fixed by the obsolete edicts of the French Government.

This has been a fruitful topic of agitation by all demagogues for the last fifty 
years—and has led rarely, probably in ten or twenty cases, to attempt at resistance to 
the payment of the covenanted rent, by tenants urged by those parties to appeal to 
the Courts of law on the question.

From the first suit of this description to the last, (decided by the Superior Coutî 
of Lower Canada in January last,) the Judges have invariably and unanimously 
sustained the validity of the leases, and the legal rights of the proprietors—I refer 
you for confirmation of this fact to the ease of Langlois vs. Martel, at page 3G of the 
Lower Canada Reports, officially published and enclosed herewith.

By way of example, I submit also that my family have held the three Seigneuries 
of Grandpré and Dumontier and the half of Gros bois for about ninety years. These 
properties were purchased, immediately after the Conquest, by my great uncle, at 
that time an officer in the English army, and from that period our rents have invari­
ably been paid without dispute.

Admitting the policy of some equitable settlement of the Feudal Tenure, we 
humbly submit that even if it was justifiable to determine legal rights in this manner 
by legislation, ties act of simple spoliation would be of no benefit to the tenants 
without ruining the landlords, thus entailing irreparable loss not only ou their 
creditors, but on the community at large, and holding out, as you will admit, an evil 
example susceptible of imiation elsewhere.

A perusal of the clauses of the Bill, especially of the S 1th, releasing tenants 
from their written contracts, (indeed all the clauses are of the same tenor,) will 
enable you to judge how far we are justified in characterising this proc' ding in the 
terms I have ventured to apply to it.

The Seigneurs, so far from objecting to any measure for a commutation of their 
rights, and the abolition of the Feudal Tenure on equitable conditions, are as much 
satisfied as any other class of the community of the exp.e heney of such an arrange­
ment. The conditions imposed for this purpose* by the Canada Tenures Act, passed 
in 1822, on proprietors obtaining a commutation of their tenures from the < Town, 
seem to be equitable, and might be extended with great advantage to ail cases of 
estates, whether held under old or new tenures.

These conditions entitled every tenant desiring to be released cilia r from rent, 
fines or droits, to a Free and Common Soccage title, on payment of a compensation 
for the rights of the Seigneur, to be fixed by arbitrators mutually chosen ; or, failing 
the appointment of arbitrators on the part of the proprietor, by arbitrators named by 
the Court of Queen’s Bench. But whether in tins way or in any other, the whole 
body of proprietors are more than desirous to meet the wishes of the local Govern­
ment for a commutation of the tenure on fair and equal terms ; such an arrangement, 
however, they humbly submit must be preceded by and based upon an acknow­
ledgment of their legal rights, admitted by the Courts of Justice and con fin:. *1 by 
prescription since the British possession of Canada. I venture to suggest further 
that the greatest difficulty in arriving at a settlement of this complicated question



will arise out of the indifference of the tenants of French descent, if not from their 
preference for the present tenure, and it is a fact that few or none of them have 
availed themselves of the provisions of the above mentioned Act, nor has a single case 
of a commutation of tenure under it taken place at their instance, to my knowledge.

I have taken the liberty of troubling you at length with this statement of the 
case which I am deputed to represent to you, in order, in the first place, to put you in 
possession of the facts, on which I desire the honor of a conference, and in the second 
to support an appeal to the Justice of Her Majesty’s Government, that instructions 
may be sent to the Governor General of Canada to withhold his sanction from the 
introduction of any new bill of a similar character with that proposed, as I have 
said, by Mr. Drummond, or which may contain provisions inconsistent with public 
faith, the rights of properly, and the principles by which both are secured in the 
Legislation of this country.

I have, &c.,
A. GUGY.

The Right Hon.
Sir John S. Pakington, Bart.,

&c., &c., &c.

(Copy.)
No. 33.

Downing Street,
29th June, 1852.

My Lord,—With re five nee to Farl Grey's despatch, No. 670, of 27th of Decem­
ber, I have the honor to transmit to Your Lordship, with a view to its being brought 
under the consideration of your Council, the copy of a representation which I have 
received Irom Mr. Peter Burnet, upon thé subject of two Bills introduced last Session 
into the Provincial Legislature, affecting Seigniorial Rights and the tenure of land 
in Canada.

I have, &c.,
(Signed,) JOHN S. PAKINGTON.

The Right Honorable,
The Earl of Elgin and Kincardine,

&c., &c., &c.

(Copy.)
Nice, Italy,

29/A Aprily 1852.
Sir,—I have the honor to address you on the subject of a heavy grievance and 

injustice, to which I and other persons holding Seigniories in Lower Canada are 
exposed, in regard to which, an appeal to the British Government has become 
necessary, for the protection of the rights of property in that Colony. I am desirous 
to plead the urgency of the case, as an excuse for bringing the subject under your 
notice at the present moment. Two Bills were introduced into the House of Assem­
bly during last Session, one of which, to define certain rights of Seigniors and Cen­
sitaires in Lower Canada, and the othei, to facilitate the redemption of Seigniorial 
Rights, and to convert the tenure of the lands into that of franc alcu roturier. Under 
the influence of circumstances, the making up of the Lafontaine Ministry, the lead­
ing members ol which were opposed to many of the provisions of these Bills, the 
question ol the Clergy Reserves, and the re-construction of a mixed Ministry, several
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of the members of which hold very extreme opinions; these two Bills arc now again 
about to be brought forward by the present Attorney General, and consequently, 
under the system of self-government now accorded to the Colonies, will pass into 
law, unless the Governor General be instructed to withhold his assent, and by the 
exercise of the Prerogative of the Crown, reserve these two Bills for the considera­
tion of the authorities in England.

I hold extensive property in Canada, having at one time been a member of the 
House of Assembly for the City of Quebec. One part of my property is a Seigniory 
granted by the King of France, and liable to foi and homage to the Crown. 
Another part of my property I hold as a free gift and grant of a very old date, and I 
submit my own case, which, how wer, assimilates to that of the other Seigniors 
in Lower Canada as almost all the Seigniors hold their properties under 
the one or the other of these titles, which titles are unregistered in the 
Registre d’intendance, at Quebec, and are not contested. By the enactments of 
the Bills now under consideration, the compensation to be given to the Seigniors for 
the rights and privileges they are required to surrender and give up, is to be esti­
mated, valued and paid for in a manner utterly unjust, and contrary to the evidence 
of the Attorney General, (Ogden) and of the Solicitor General, (O’Sullivan) as given 
in the year 1836, is not only quite inadequate and far less than recommended by the 
Commissioners of Grievances in their General Report in 1836, and even then the 
compensation granted to the Seignior in France, when under the influence of the 
Revolution, the Rigeme Jcodele was done away with in 17S9-90, but the Seigniors 
in Lower Canada are now about to be deprived of a part of what has hitherto been 
recognized as their property and their right, and which property is virtually to be 
confiscated bv the provisions of these Bills, and without any compensation being 
given to the Seigniors. That part of my property originally granted as a free gift 
and not under the Seigniorial title, is about to be held liable to the enactments of 
those Bills, to which I do not object, as such lands, although not liable to foi and 
homage, or to any fine to the Crown, have hitherto bee n treated as Seigniories by 
the custom of the Country and under the maxim of French law, nulle tare sam 
Seigneur ; but while this maxim is held to be valid, and is about to be adopted so 
as to bring these lands under the provisions of those Bills, it is nevertheless to be 
abrogated and set aside, as regards the rights and privileges of the proprietor of the 
lands, and who is to be deprived of the rights of property and privileges such as 
unquestionably appertained to such lands and properly, when held under the same 
maxim of law in France, and which rights of property have always been freely 
exercised under the sanction of the law and custom of the Country, and continued 
lo be so exercised up to the present time.

I am aware that these harsh proceedings and legislation in favor of one class only, 
may appear to be so extraordinary as to seem exaggerated, and even to create doubt, 
but I appeal to the Chief Justice of Canada, Sir James Stuart, Bart., who I trust 
may not yet have left England, and who I am confident will establish to the full extent 
these facts, and as more clearly detailed in a statement l have the honor to transmit 
herewith. All that I ask and desire is, that justice be done, that when I am required 
to give up my property and my rights for the public good, I receive a moderate but •
equitable compensation for that of which I am deprived, and that no part of my pro­
perty held by myself and my predecessors, under the sanction of the law and custom 
of the Country, and in perfect reliance on the good faith of the Government and of the 
Crown, shall now be confiscated, and I earnestly appeal to the British Government to 
prevent this gross injustice and violation of the rights of property.

Many years ago, when a Bill of the Imperial Parliament was under consideration 
for the purpose of settling the question of the tenure of lands in Lower Canada, I had 
frequent conference with the Secretary’ of the Province, then in London, and by desire
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of the Governor General, whose intimacy I had the honor to enjoy, I furnished a variety 
of information on this and on other subjects connected with Canada, and my name was 
at that time sufficiently known at the Colonial Office, where I was requested to attend 
while some of those matters were under consideration ; it may, however, now be neces­
sary for me to refer to any gentleman of old standing connected with Lower Canada, 
or to the present Lord Panmure, who is aware of the position I held in that Country 
and in England, to the Hon. Admiral Gordon, M. P. for Aberdeenshire.

The Right Hon.
Sir John S. Fakington, Bart., 

&c., &c., &c.

I have, &e.,
PETER BURNET.

(Copy.)

MEMORANDUM.

The undersigned having resided for many years in Canada acquired a large extent 
of property in that Colony.

One part of this property, as appears by titles registered in the Registre d’lnten- 
dence at Quebec, in the year 1723, is a Seigniory granted by the King of France, with 
the rights of haute moyenne and basse justice, pèche and chasse, and liable to foi and 
homage to the Crown.

Another part of his property, as appears by titles enregistered at Quebec in the 
year 1037 is a free gift and grant, liable to no such conditions, and this grant is not a 
titre de fief Seigneurie, but by the law and custom of the country, such grants of land, 
whe ther made before or since the conquest, have been treated as liable to the Seigniorial 
Tenure, under the maxim of French law, nulle terre sans Seignicur.

It has been the custom of Lower Canada to concede to Censitaires for tenants in 
perpetuity, the lands in the Seigniories liable to very low rents, and to lods et ventes, 
or a fine of one-twelfth of the value on each mutation of sale, and by an arrêt of the 
King of France ot 1711, it was rendered compulsatory in the* Seigniors to concede their 
lands without requiring any sum of money by reason of the said concession, but by 
another arret of the King of France of the same year and date 1711, such concessions 
and grants are to be made only for actual settlement and improvement, if the Censitaire 
or tenant did not reside on and improve the lands so conceded within a year and a 
day, the farm or grant became remitted to the domain of the Seignior.

The undersigned, and the Seigniors generally, have not exacted any sum of money 
by reason of the concession of their lands, but complaints have been made that there 
are cases where Seigniors have attempted to do so, and although such eases were sought 
for over the whole space of time since the conquest, are found to have been extremely rare 
and to have been corrected under the law and custom of the country, a kind of excuse 
has been given, and a^ many of the Censitaires or tenants have become wealthy in con­
sequence of the very low annual rents they have been subject to, they are now desirous 
of no longer being held liable to pay to the Seignior lods et ventes, ora fine or mutation 
by sale, and under these circumstances two Bills were introduced during the last Session 
of the House of Assembly, the one to define certain rights of Seigniors and Censitaires 
i:i Lower Canada, and the other to facilitate the redemption of Seigniorial rights, and 
to convert the tenure of the lands into that of franc roturier, and fixes
the indemnity to be given to the Seignior as compensation for rents, lods and ventes, 
and other rights and privileges he is required to surrender and give up. The under-
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bitants are habituated thereto, but if a change of tenure be supposed by the Legisla­
ture to he for the public good, lie, and many of the Seigniors do not complain or reinon-

fare of the Coloi 'ing the whole of the unconceded the ha
hod jobbers and speculators ui conditionally. One arret of the King of France o* the
year 1711, for the protection of the Censitaires or tenants is held to be in force ; while 
another arret of the King of France of the same date, for the protection of the Seigniors 
is abrogated or rendered unavailable, and the Seigniors are by express legislation to 
be compelled to grant their unconccdcd lands to all persons who may demand of them, 
and without any condition or obligation whatsoever, as to residence on, or the improve­
ment yn the lands, ^unless such condition as contained in the original titles of the 
Seignior, and even in that case, the parties who have enforced the concession them 
of such lands, are to be c >nsi lered as residing th ;reon, if they occupy any oth er land, 
Lot, or emplacement, within a distance of 10 leagues from the lands so conceded. It 
was stated in the House of Assembly by the present Attorney General that the Seigniors 
wo > held Seigniories or titre de haute'justiceprobably enjoyedeertain right afln<^ privileges 
in their quality as High Justiciers and not as Seigniors, and that the ir right s ( eased to exist 
a ter the conquest when justice became vested in the Crown ; this assertion was, however, 
awowedly a mere speculative opinion, and as m ny of 1 grants of land in Lower Can­
ada arc not a titre de fief Seigneurie hy the original titles, cousequenth those grants, 
if Seigniories at all, can only he held liable to the Seigniorial Tenure under the maxim 
of French law nulle terre sans Seiguicur, the proprietor of the lands .<> held L justly 
and equitably euti led to the rights, privileges ; n i property, conferred by the tenure 
to which it is held to b * liai le, and not being a High Justi re could not 1 ■ pos ability 
nave lost the rights consequent on that title. By the prean ble of the Bill to define 
the rights of Seigniors and ( en itaires, it . a sumcd thi lets have : • d mi
in violation of the conditions under which the original grants of the Sei . A ric were 
ma : the arrêt of the King ofFranceorf 1711, in relation to lands in Canada granted 
as Seigniories, anil the same pawers a c to be conferred on the Superior Court of 
Lower Canada, as the powers heretofore exercised hy the Governor ami the Internist. 
Lut.several enactments <.t tins Bill go far beyond the declaration in the preamble 
and in direct ternis confiscate the proper y on the lumavigahle rivers, and the timber 
On the lands ; both of v. . ch righ on 1 Property, inc ate tibly and b • md all in 
of doubt, appears to have formed part of the property of the owners of land in France, 
not granted as Seigniories, hut hel l liable to the Seigniorial Tenure, under the maxim 
of bren jh law, nulle terre sans Sriçn if ur, in the same manner as similar grants of 
land in Lower Canada have been held liable to the same tenure under sanction of the 
law and custom of the country.

The effect to result from this legislation palpably is,
, in Ï rtu

that practically 1 lie pro­
hibit to the condi- 
ri . hts of property

prietors of extensive properties in Lower Canada are held to he 
tions of a certain tenure, but arc arbitrarily to be deprived of th 
such as hitherto at all times ircely exerci-ed under sanction of the law and custom 
of the Country, ns consequent on the same tenure, and are not to be compensated for 
that of which they are so deprived.

I hat part ol the property admitted by these Bills to remain vesmd in the Seignior, 
or persons holding lands underthe Seignorial Tenure, is to be estimated, valued and
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pnkl foron a change of tenure in a manner utterly contrary to equity and justice, 
and in favor of one class only.

The compensation thus to be awarded to the Seignior on a change of tenure, is 
not only rendered very precarious and uncertain, but has no direct relation to the 
actual and real value of the properly, is infinitely less than what was recommended 
as a just and fair arrangement by the Canada Commissioners in their General Report 
in 1836, and is founded on principles entirely contrary to the evidence of the Attorney 
General Ogden, and Solicitor General O’Sullivan, as annexed thereto, and to the more 
equitable manner of which the real value of such Seigniorial property was established 
in France, when the Regime fcodele was done away with at the commencement of the 
Revolution in 1789-90. By the enactments of the Bills as now proposed in Canada.

1st. The annual rents are to be estimated by the present rental which is taken 
to represent the interest of capital at G per cent, and thus an annual and increasing 
rent of £12 is taken to represent £200, which is redeemable at the option of the 
tenant but not of the Seignior.

In France although the Regime fcodele was abolished in revolutionary times, 
the rents were valued at 20 and 25 years purchase, and thus a rent £12 per annum 
would represent £300 capital payable the Seignior, a much more equitable arrange­
ment than that proposed at the present moment in Canada.

2nd. The Jods and ventes, or fine of one twelth of the real value, payable to the 
Seignior on each mutation by sale, is to be estimated by taking the receipts of fourteen 
years, and after deducting the receipts of the two highest and two lowest years, 
then assuming the average of the remaining ten years, as the value of the income 
of the Seignior, and to represent the interest of capital at G per cent., redeemable at 
the option of the Censitaire or tenant but not of the Seignior, and distributed in 
proportion to the lands of the whole Seigniory. This tortuous and confused mode 
of estimating and valuing a revenu * derived from so extremely fluctuating and 
increasing a scarce as a fine on each mutation by salt*, is palpably unjust and a 
mere lottery, depending entirely on the accidental circumstance of whether, large 
sums have been paid in two, or the same amount has been paid in three or more 
years, and a Seignior, having a Seigniory or Seigniorial lands of ten times the 
value, and having actually received ten times the amount of income for fourteen 
ye:un, may nevertheless actually receive less compensation under these Bids than 
a Seignior having a Seigniory of only one tenth of the value ; but where the pay­
ments of lods et ventes have happened to be made differently. The rents of lands 
aie excessively low, and great source of Seigniorial revenue is the lods et ventes, 
or fine due to the Seignior when property is sold, and thus from its nature the 
receipts lo an lods et ventes are liable to very great fluctuation, but of vastly in­
creasing value, and the estimation and valuation to lake place under the enact­
ments of these Bills, has in fact no relation to the actual and real value of the Seig­
nior’s property, and the amount so estimated and again revalued by being converted 
into capital at G percent, interest, is not only quite inadequate, but is arbitrary and 
unjust, ns not being fonned on the real and actual value of the rights and property 
the Seignior is required to surrender, and give up for the public good, and is in 
direct contradiction to the opinions of the Attorney General, Ogden, and Solicitor 
General O’Sullivan, as given in their evidence to the Canada Commissioners of 1836. 
A Seignior who for the last fourteen years has received of lods et ’.entes or fines on 
sales wit: in his Seigniory an amount of £1,600 in four payments, would have an 
average annual income of about £115 per annum, w hich by this arbitrary and op­
pressive plan of estimation and valuation would ho reduced to abont £80 per annum ; 
i y deducting ihc two highest years, and which sum of £80 per annum being taken 

representing the interest of capital at G per cent., would amount to about 
£1,333, while the average income actually received by the Seignior of £115 per
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annum, from a source of vastl) increasing value, taken at something more near 
to its actual value and real value and as representing the interest of capital at 4 per 
cent., would amount to about £2,875, considerably more than double the com­
pensation as proposed to be awarded to the Seignior.

In a note attached to the General Report oi the Canada Commissioners of 183G, 
it is suggested that on a change of tenure, where voluntary on the part of the Cen­
sitaire, in no case ought the commutation fine to be less than one ordinary line or 
lods et ventes, on the contrary it ought to exceed the amount of such fine by the 
present value of all the revertionary lines to which, if the tenure remained unaltered, 
the land will be subject, and that taking in consideration all the circumstances, it 
perhaps may be found that in voluntary commutations of one-tenth of the actual value 
of the property will be sullicient compensation to the Seignior for the rights which 
he surrenders, but that in this allowance no estimation is made for rents or any 
other feudal burthens beyond lods et ventes, and that the rents may be easilv cal­
culated and redeemed at so many years purchase, or they might be left as a charge 
on the property. By this calculation, however, the amount to be paid to the Seig­
nior is avowedly decreased under the supposition that as lands granted as Seig­
niories with the rights of Haute Justice, &c , &c, are liable to or a fine
to the Crown on mutation by sale, this claim would be given up by the Crown, 
and the benefit to arise from the remission by the Crown would thus be divided 
between the Censitaire and the Seignior ; it is therefore quite evident and clear that 
where lands are held under the maxim of law, nulle terre sans Seigneur, and con­
sequently are not liable to any fine to the Crown on mutation by sale, the Seignior 
on a change of tenure by the Censitaire is equitably entitled to a proportionate in­
crease of compensation for the difference in the value of that which he is required 
to surrender and give up. In the evidence of the Attorney General and of the 
Solicitor General it is recommended as equitable and just that the actual value o. 
the property liable to lods et ventes be ascertained by experts or arbitrators. In 
France when the Régime féodale was done away with, the valuation of the Seig­
nior’s property subject to lods et ventes on a change of tenure was taken as that of 
the last sale if within ten years, and if no sale had taken place within that term, 
and that the Seignior and his tenant had not come to an agreement, then the actual 
value was ascertained by experts or arbitrators.

3rd. 1 he Seigniors in Lower Canada who hold their Seigniories of the Crown 
and also the proprietors ot large grants oi land not granted a titre de fief Seigneur, 
but held to be liable to the Seigniorial Tenure, under the maxim nulle terre sans 
Seigneur, have hitherto held and exercised the right of property in the timber on 
the lands and control thereover, as completely and entirely as in and over any other 
property or real estate whatsoever ; this property is nevertheless to be confiscated to 
the Seignior to the proprietor. The timber on the unconceded lands of the Seig­
niories in trance, appears not only to have been considered of a domainal nature, 
but when under les ordonnances des eaux and forets of IGG9 which continued in 
force in 1792. limber was taken for the Royal Navy, the Seigniors were paid 
the value ot the timber so taken, and it seems quite incontestable and beyond all 
manner of doubt, that where property was held lobe Seigniorial under the maxim 
nulle terre sans Seigneur, the right of property in the timber on the lands was just 
as entirely and completely vested in t* proprietor of the lands as the right of pro 
perty in any oilier immoveable or real estate whatsoever.

4th. By these Bills the Seigniors in Canada are deprived of the control over 
unnavigablc rivers, within their Seigniories, and of the property in the beds of such 
rivers, thus summarily and arbitrarily interfering with the rights of properly, and 
assuming as a fact and legislating on, that which is not only very doubtful but has 
created so much difficulty as not to be settled in France up to the present time ;
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and while this enactment is to take place in Canada, from the avowed reason that 
possibly those Seigniors who were High Justices in Canada, held some of their 
rights and privileges as High Justices and not as Seigniors, yet the same 
enactments are rendered applicable to lands and rivers held under the maxim of 
law nulle terre sans Seigneur where the Seigniors or proprietors were not High 
Justiciars, and under which tenure in France, all such property appears beyond all 
manner of doubt to have been held as fully and entirely as any other property or 
immoveable whatever.

5th. The undersigned and his predecessors have erected extensive and valuable 
Saw Mills, and under sanction of the law and custom of the Country have at all 
times freely exercised the right of property in the mber on his Seigniory and lands, 
but by the enactments of these Bills the Seign; >r or proprietor is deprived of the 
right of property in the timber on his Seigniory nd lands, and consequently those 
extensive and valuable saw mills will in fact v.itually be confiscated. The arret 
of the King of France of 1711, for the protection >f the Seignior, and to enforce the 
actual settlement and improvement of the Country, being abrogated, or set aside by 
those Bills, and the granting unconditionally ol the unconceded lands to all who 
may demand of them rendered obligatory on the Seignior, it inevitably follows 
that land jobbers and speculators are to be empowered to demand the concession to 
them of the whole of the lands on which there is timber, and without any intention 
of the improvement or settlement of those land ', but for the express purpose of 
cutting and selling the timber, leaving the lan U denuded and waste, and this 
deteriorated, no longer in a fit state to be conceded for actual settlement and im­
provement, and the Seignior without any recourse whatsoever, unless that of resum­
ing the lands after the whole of the timber has bi en cut and carried off.

(Signed,) PETER BURNET.
Nice, Italy, April, 1852.

Extract from a Despatch from the Right Honorable Earl Grey, Secretary of Slate for 
the Colonies, to His Excellency the Earl of Elgin and Kincardine, dated 
Downing Street, 3rd January, 1852—No. G74:—

44 My Lord,—I have had the honor to lay before the Queen, the Address trans- 
44 mitted in Your Lordship’s Despatch, No. 102, of the 2Gth August, from the Legislative 
tc Council of Canada, in Parliament assembled, praying Her Majesty to cause to be 
44 laid before that House, copies of certain Correspondence on the subject of 
44 Seigniorial Tenure.

44 I am commanded by Her Majesty to transmit to Your Lordship, for the infor- 
tc mation of the Legislative Council, and in answer to the Address from that Body, 
44 the enclosed copies of Correspondence respecting the Seigniorial Tenure, which 
4i has been obtained from the State Paper Oilice ; together with a list of other docu- 
44 ments, deposited in that oflice, relating to the same subject.

44 These Papers comprise all the documents referred to in the Address, which, 
44 after a careful search, can be found amongst the Oilicial Records ol the Secretary 
44 of State.”

(Copy.)
State Paper Office,

10th November, 1851.
Sir,—Agreeably to the direction of Earl Grey, conveyed to me by your letter of 

the 4th instant, that 1 should cause the Colonial Department to be supplied with
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copies of Ihc Correspondence which took place in or about the year 1TGC between 
His Excellency Guy Carleton, Governor of the Province of Quebec, and the Earl of 
Shelburne, His Majesty’s Principal Secretary of State for the Colonies, relative to the 
Ha f:il- hold à til:e. defief et seigneurie avec haute moyenne et basse justice, 
30th October, 1767. granted in Canada by His Most Christian Majesty the King of 
24th December, 1767. France, and which, alter the Session ot Canada, passed under the 

British Crown ; I have the honor to transmit herewith copies of 
the Correspondence, so far as I have been enabled to find it in this 
office.

I also beg leave to transmit herewith, for Earl Grey’s information, a list of 
documents preserved in this office, relating to the subject of Seigniories in Canada, 
although not forming part of the Correspondence.

12th April, 17G8. 
6th July, 1781.

T. F. Elliot, Esquire,
&c., &c., &c., 

Colonial Office.

I am, &c., 
(Signed,) II. HOBHOUSE,

(Copy.)
State Paper Office—America and West Indies.—Vo!. 326.

(Lieutenant Governor Carlton to the Secretary of State.)

Quebec,
15Ih April, 17G7.—R. 1 st July,

In obedience to His Lordship’s letter of 11th December, he transmits several 
papers together with a list of them. The revenue of lots et ventes, cens et rentes 
and quit rents, lie understands properly belong to the King’s privy pur*e • the’ 
money arising from licenses to retail liquors is appropriated to charitable uses’ and 
these are the only funds raised in that Province, except the duties laid by Acts of 
Parliament, received and accounted for by the Collector, so that the expenses of that 
Colony fall entirely on His Majesty’s Treasury. The charge of supporting the Pro­
vince, he thinks might be lessened, unless Ilis Majesty should think proper to repair 
his houses or erect some military works, both of which he thinks highly advisable 
The registers of the grants prior to the conquest have been so much tossed about 
and are in such confusion, that it will require a considerable time to arrange and put 
them in order. The expense attending the registering them is so considerable that 
lew nave complied with the Order for that purpose given by General Murray, so that 
at present it is impossible to be as particular in that article as His Lordshio’s letter 
requires. 1

The following are the titles of the enclosed Papers.—
Inclosure, No. 1.—List of the Civil Establishment of the Province of Quebec.

Do No. 2.—Estimate of the annual Contingent Expense for the Province 
of Quebec.

Do No. 3. Military Establishment of the Garrisons of Quebec and 
Montreal.

Do No. 4. Account of the Lots et Ventes received by Thomas Mills 
Esq., Receiver General for the Province of Quebec.

Do No. 5.—Explanation of the Tenure of Lands in the Province of 
Quebec before the Conquest.

Do No. G.—List of persons in arrear for Lots et Ventes.

i
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Do No. 7.—Account of L: nds granted since the Establishment of Civil 
Government, in August, 1764.

Do No. 8.—Account of Money received for Licenses for retailing Liquors.
Do No. 9.—Debt of the Government of Quebec for Fees of office, Con­

tingencies and Claims, upon 24th December, 17G6.
Do No. 10.—Account of Salaries due to the 24th December, 176G.

By the paper No. 5, (an explanation, &c.) it appears that the lots et ventes are 
fines paid to the King upon the alienation of lands, one-fifth of the purchase money 
upon the Seigniory, and one-twelfth upon the terres en roture, which were lands 
granted to the King out of his reserved domain for yearly rent. It has been cus­
tomary for the King to remit a third of those fines. The cens et rentes is the annual 
quit rent upon the terres en roture, but is very trilling. Both these Revenues are 
perpetual.

(Copy.)
State Paper Office—America and West Indies.—\ ol. 32G.

(Mr. Fras. Mackay.)

Quebec,
30th October, 1767.—R. lith December.

He hopes soon to be honored with full instructions from His Lordship, as without 
them be will be at a loss how to act in his office ; for many of the lands within that 
Province having been granted by the French King, without the least reservation what­
ever, those who hold those lands imagine that His Majesty’s Surveyor is not enti­
tled to appropriate the timber to His Majesty’s use. In other grants the French 
King reserves the masts and bois da construction only.

(Copy.)
State Paper Office—Canada.—Vol. G.

(Guy Carleton to the Earl of Shelburne.)

No. 23. Quebec,
24th December, 17G7.

My Lord,—To conceive the true state of the people of this Province, so far as 
the Laws and administration of Justice arc concerned, and the sensations they must 
feel in their present situation, ’tis necessary to recollect, they are not a migration of 
Britons, who brought with them the laws of England, but a populous and long- 
established Colony, reduced by the King’s Arms, to submit to Ilis dominion on 
certain conditions : That their laws and customs were widely different from those 
of England, but founded on natural justice and equity, as well as these ; That their 
honors, property, and profits, as well as the King’s dues, in a great measure de­
pended upon them ; That, on the mutation of lands by sale, some special cases 
excepted, they established fines to the King, in lieu of quit rents, and to the Seignepr 
fines and dues, as his chief profits, obliging him to grant his lands at very low 
rents.

This system of laws established subordination, from the first to the lowest, 
which preserved the internal harmony they enjoyed until our arrival, and secured 
obedience to the Supreme Seat of Government from a very distant Province : All 
this arrangement, in one hour, we overturned by the Ordinance of the seventeenth 
of September, one thousand seven hundred and sixty-four ; and laws ill-adapted to
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the genius of the Canadians, to the situation of the Province, and to the interest of 
Great Britain, unknown and unpublished, were introduced in their stead: a sort of 
severity, if I remember right, never before practised by any conqueror, even where 
the people, without capitulation, submitted to his will and discretion.

flow far this change of laws which deprives such numbers of thcr honors, pri- 
vileges, profits ard property, is conformable to the capitulation of Montreal, and 
treaty of Paris ; how far this Ordinance, which affects the life, limb, liberty, and 
property of the subject, is within the limits of the power His Majesty has been 
pleased to grant to the Governor and Council : how far this Ordinance, which, in a 
summary way, declares the Supreme Court of Judicature shall judge all cases, civil 
and criminal, by laws unknown and unpublished to the people, is agreeable to the 
natural rights of mankind, I humbly submit ; This much is certain, that it cannot 
long remain in force without a general confusion and discontent.

To prevent some of the misfortunes that must accrue, the enclosed draft of an 
Ordinance was prepared to be laid before the Council, but when I reflected on the 
many difficulties that would still remain, I thought it more advisable to leave those 
important matters as I found them till 11 is Majesty’s pleasure was known thereon.

To show more fully the extent of these alterations, several months ago I direc­
ted an abridgment of the laws of Canada, in force on our arrival, to be drawn up, 
and at the same time desired the Chief Justice and Attorney General to give me their 
opinion upon the mode at present in practice. This, 1 thought absolutely necessary 
to show the true state of these matters, holding it a great importance to the King’s 
service, that all cause of great or general discontent should be removed and 
prevented.

A few disputes have aiready appeared, where the English law gives to one, 
what by the Canadian law, would belong to another; a case of this sort, not easy 
to determine, lies at present in Chancery, if decided for the Canadian on the principle 
that promulgation is necessary to give force to laws, the uniformity of the Courts 
of Justice thereby will be still further destroyed, Chancery reversing the judgments 
ol the Superior Court, as that Court reverses those of the Common Pleas ; the people 
notwithstanding continue to regulate their transactions by their ancient laws, though 
unknown and unauthorized in the Supreme Court, where most of these transactions 
would be declared invalid.

So short sighted are men, that although these few instances manifest the difference 
of the old and new law, and give some uneasiness to the parties, yet I have met 
with only one Canadian who sees this great revolution in its full influence, but 
when time brings forth events, which shall make known to the Canadians, that their 
modes of inheritance are totally changed, and other alterations which aflect the pro­
perty and interest of every family in the Province, the consternation must become 
general.

1 he present great and universal complaint arises from the delay and heavy 
expenses of Justice ; formerly the King’s Courts sat once a week at Quebec, Montreal 
and Three Rivers; From these lay an appeal to the Council which also sat once a 
week, where fees ot all sorts were very low', and the decisions immediate. At pre­
sent the Courts sit three times a year at Quebec, and twice a year at Montreal, and 
have introduced all the chicanery of Westminster Hall into this impoverished Pro­
vince, where few fortunes can bear the expense and delay of a lawsuit. The 
people are thereby deprived of the benefit ot the King’s Courts of Justice, w hich 
rather prove oppressive and ruinous than a relief to the injured : This, with the 
weight of fees in general is the daily complaint, not but a great deal might be said 
of the inferior Administrators of Justice, very few of whom have received the educa­
tion requisite for their office ; and are not endowed with all the rmxleration, impar­
tiality, and disinterestedness that wrere to be wished.
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The most advisable method in my opinion for removing the present as well as 
for preventing future evils, is to repeal that Ordinance as null and void in its own 
nature, and for the present leave the Canadian Laws almost entire ; such alterations 
might be afterwards made in them, as time and occurrences rendered the same advis­
able, so as to reduce them to that system, His Majesty should think fit, without 
risking the dangers of two much precipitation; or else, such alterations mi "ht be 
made in the old, and those new laws judged necessary to be immediately introduced 
and publish the whole ns a Canadian code, as was practised by Edward the First 
after the conquest of Wales.

For a more expeditious and easy administration of justice, a Judge should 
reside at each of the three Towns of Quebec, Montreal and Three Rivers, with a Ca­
nadian assistant to sit at least once a month ; it seems to me no less essential that 
none of the principal officers of Government and Justice, neither Governor Judge 
Secretary, Provost Marshal or Clerk of the Council, should receive fee, reward, or 
present from the people, on pain of the King’s displeasure, though an equivalent 
should be allowed them by way of salary, and that the inferior officers be restrained 
to th^Js authorized under the French Government, in order to remove the present 
reproML that our English justice and English offices are calculated to drain the 
peoplTOf the little substance they have left, as well as to serve as a barrier to 
secure the King’s interests at this distance from the Throne, from the pestilential 
dangers of avarice and corruption for ages to come.

What salades maybe necessary to induce gentlemen of the law, of integrity 
and abilities, with a knowledge of the French language, to come into this Country, 
I cannot tell ; such characters, however, are more indispensably necessary in this 
than in any other of the King’s Provinces ; for here, every fault and error of the man 
becomes a national reproach. But men of the stamp of our present Chief Justice 
and Attorney General not being always to be met with, if unexceptionable characters, 
such as above described, cannot be procured, it will be better for the Province to be 
satisfied with any men of sound sense and probity, it can afFord, who with good 
intentions and the advice and assistance of these two gentlemen, may prove of more 
service than an ignorant, greedy and factious set.

I could almost venture to promise that in a little time the Provincial duties may 
pay all the Officers necessary for Government and the administration of justice, on 
the footing I propose, of procuring persons properly qualified without fees, together 
with all necessary extraordinary expenses (I except, however, sinecure salaries and 
all public works) wilhout giving the least discontent. The Canadians in general, 
particularly the gentlemen, greatly disapprove of the verdict given last year against 
the Crown, on the trial for the duties, and both Canadian and English merchants, 
the colonists excepted, would have fixed the rates in the scheme I enclosed to your 
Lordship in my letter (No. 22) higher than I thought judicious for the first essay, 
lhese things I thought proper to mention at present, least the economy, necessary at 
home, might be an objection to the arrangements essential to the King’s service and 
the interest of Great Britain.

I am, &c.,

(Signed,)
To the Earl of Shelburne,

One of Ilis Majesty’s Principal Secretaries of State,
&c., &c., &c.

GUY CARLETON

C



(Copy.)
An Ordinance lor continuing and confirming the laws and customs that pre­

vailed in this Province in the time of ihe French Government, concerning the 
Tenure, Inheritance and Alienation of Lands.

Whereas, from the extensive words used in the great Ordinance of this Province, 
dated the 17th day of September, in the year of Our Lord, 17C4, intituled, “ An Ordi­
nance for regulating and establishing the Courts of Judicature, Justices of the Peace, 
Quarter Sessions, Bailiffs, and other matters relative to the distributions of Justice 
in this Province, by which the two principal Courts of Judicature, erected thereby in 
this Province, are empowered and directed, the on? of them to hear and determine 
all criminal and civil causes, agreeable to the laws of England and to the Ordi­
nances of this Province, and the other to determine matters of property above the 
value of ten pounds agreeable to equity, having regard nevertheless to the laws of 
England, and an appeal is allowed from this latter Court in cases wherein the matter 
in contest is of the value of twenty pounds and upwards, to the former Court, which 
is strictly enjoined to proceed according to the Laws of England and the Ordinances 
of this Province as aforesaid ; certain doubts have arisen, and may arise, that in con­
sequence thereof, the Rules of Inheritance of lands and houses in this Province, and 
the terms and conditions of the tenures thereof, and the rights, privileges, profits, 
and emoluments thence arising either to the King’s Most Excellent Majesty, or to 
divers of his said Majesty’s subjects, that are owners ol lands in the said Province, 
were in the whole or in part abolished, and the laws and customs ol England, relat­
ing to the said points at once introduced in their stead ; which great and sudden 
alteration of the laws concerning these important subjects would not only be in no 
wise useful to the said Province, but by unsettling men’s ancient and accustomed 
rights and reasonable expectations founded thereon, would be attended with innu­
merable hardships and inconveniences to the inhabitants thereof, and produce a 
general confusion. In order therefore to prevent these evils, and to quiet the minds 
of the inhabitants with respect to them :—It is ordained and declared by the Lieu­
tenant Governor of this Province, by and with the advice and consent ol the Council 
of the same, that all laws and customs that prevailed in this Province, both such as 
were held immediately of the Crown, and such as were held of subjects, and the 
terms and conditions of such Tenures; and concerning the rights, privileges and 
pre-eminences annexed to any ot the said Tenures, and the burthens, duties, and 
obligations to which they were subject ; and concerning the inheritance and succes­
sion to the said lands upon the death of any of the proprietors thereof, and concern­
ing the forfeiture, confiscation, re-anne::ing or re-uniting to the demesne of the 
Lord, escheat, reversion or other devolution, whatsoever of any of the said lands, 
either to the King’s Majesty or any of Ilis Majesty’s subjects of whom they are held; 
and concerning the power of devising or bequeathing any of the said lands by a last 
will and testament, and concerning the power of alienating the same by the pro­
prietors thereof in their lifetime ; and concerning the power of limit ing, hypothecating, 
charging, or any way incumbering or affecting any lands in the said Province, shall 
continue in full force and vigor until they are changed in some of these particulars 
by Ordinances made for that purpose, and expressly mentioning such changes, and 
setting forth in a full and distinct manner the laws introduced in the stead of those 
which shall be so changed or abolished, to the end that all the inhabitants of this 
Province, Canadians as well as English, may fully understand and be made acquain­
ted with the said new laws that shall be so introduced ; any laws, customs, or 
usages of England, or any Ordinances of this Province, to the contrary hereof in 
anywise notwithstanding.
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Also the said French laws and customs hereby continued and confirmed, shall 
be deemed and taken lo have continued without interruption, from the time of the 
conquest of this country by the British arms to the present time ; any former Ordi­
nance or Ordinances of this Province to the contrary thereof in anywise notwith­
standing.

And further, this Ordinance shall extend not only to all lands in this Province 
held immediately of the Crown, by grants made by the French King before the con­
quest of this Country, and to all lands held under the immediate tenants of the 
Crown, who are commonly called Seigneurs, by grants made by the said Seigneurs 
to inferior tenants or vassals before the said conquest, but likewise to such lands 
as have been granted by the said Seigneurs to the said inferior tenants since the 
said conquest, and likewise to all such lands as shall be granted hereafter by the 
said Seigneurs to the said inferior tenants or vassels, both those that shall hereafter 
be made, and those that have been made already, shall be subject to the same rules, 
restrictions and conditions as were lawfully in force concerning them in the time 
of the French Government, at or immediately before the time of the said conquest 
of this Province by the British arms. But this Ordinance shall not extend to or any 
way affect any new grants of land in this Province, made by the King’s Majesty 
since the said conquest, or hereafter to be made by His said Majesty; but the laws 
and rules relating to such Royal Grants shall be the same as if this Ordinance had 
not been made.

Given by the Honorable Guy Carleton, Lieutenant Governor and Commander 
in Chief of the Province of Quebec, Brigadier General of His Majesty’s Forces, 
&c., Sic., in Council, at the Castle of St. Lewis, in the City of Quebec, the 
day of in the year of His Majesty’s Reign, and in the year of
Our Lord, 17G-.

(Copy.)
State Paper Office—America and West Indies.—Vol. 326.

(Governor Carleton to the Secretary of State.)

(No. 33.) Quebec, 12th April, 1768.—R. \bth June.

My Lord,—Again 1 find myself under a necessity to repeat very near the same 
apologies as in my last about the fees; the truth is, that while offices are farmed 
out to the best bidder, tenants will make the most of their leases, and in their turn 
hire such servants as work at the cheapest rate, without much inquiry whether the 
same is well or ill-done ; the enclosed list of grants prior to the conquest of the 
Country has been greatly retarded, from the persons employed therein not being 
thoroughly versed in the languages ; at the same time it must be fairly acknowledged, 
the ancient records of the Country are by no means so clear and accurate as one 
could wish, however, it will in general tolerably well exhibit on what terms the 
Seigniorial grants are held, for as to the terres en roture held immediately of the 
King, in the Towns of Quebec or Trois-Rivières or elsewhere the same is not yet 
completed, but is in hand and shall be transmitted without loss of time as soon as 
finished.

Some of the privileges contained in those grants appear at first to convey danger­
ous powers into the hands of the Seigneurs, that, upon a more minute enquiry, are 
found to be really little else than ideal ; the Haute Moyenne et basse justice, are 
terms of high import, but even under the French Government were so corrected as to
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prove of little signification to the proprietors, for besides that they could appoint no 
Judge without the approbation of Government, there lay an appeal from all the pri­
vate to the Royal jurisdictions in every matter exceeding half a crown ; it could not 
therefore be productive of abuse, and as the keeping of their own Judges became 
much too burthensome for the scanty incomes of the Canadian Seigneurs, it was 
grown into so general a disuse, there were hardly three of them in the whole Pro­
vince at the time of the conquest.

All the lands here are held of His Majesty’s Castle of Saint Lewis, and nothing,
Î am persuaded, would be so agreeable to the people, or tend more to securing the 
allegiance of the new subjects to His Majesty, as well as ensuring the payment of 
Ihose fines and dues, which here stand in the lieu of quit rents, than a tonnai re­
quisition of all those immediately holding of the King, to pay faith and homage to 
him at his Caslle of St. Lewis. The oaths which the vassals take upon the occasion 
is very solemn and binding; they are obliged to furnish what they here term their 
aveu et dénombrement, which is an exact account of their tenanls and revenues, 
and to discharge whatever they owe their Sovereign, and to appear in arms for his 
defence in case his Province is ever attacked. And at the same time that it would 
prove a confirmation to the people of their estates and immunities, after which they 
most ardently sigh, it might be a means to recall out of the French service, such as 
have yet possessions in this Country, or at least oblige them to dispose of their effects 
here, and although it may not be possible, at least for a time, entirely to prevent that 
intercourse, every measure that can tend towards putting an end to it must be 
useful

The Canadian Tenures differ, it is true, from those in the other parts of His 
Majesty’s American dominions, but if confirmed (and Ï cannot see how it well can 
be avoided without entirely oversetting the properties of the people) will ever secure 
a proper subordination from this Province to Great Britain ; il its detached situation 
be constanly remembered, and that on the Canadian stock we can only depend for 
an increase of population therein, the policy of continuing to them their customs and 
usages will be sufficiently evinced.

For the foregoing reasons it has occurred to His Majesty’s servants here that it 
might prove of advantage, if whatever lands remain vacant in the interior parts of 
the Province bordering upon those where the old customs prevail, were henceforth 
granted on the like conditions, taking care that those at Gaspey and Chaleur Bay, 
where the King’s old subjects ought chiefly to be encouraged to settle, were granted 
on such conditions only as are required by His Royal instructions; And upon this 
consideration, have some grants in the interior parts been deferred carrying into 
execution until I could receive the sense of Government thereupon.

Your Lordship may have perceived by some of my former letters, that long 
before His Majesty’s Order in Council of the 28th of August,came to my hands, the 
matter therein recommended had been the object of my most serious consideration ; 
the receipt of that Order has induced me to alter some part of the plan I at first pro­
posed to myself, and have accordingly directed the abridgement mentioned to Your 
Lordship in my letter of 24th December, (No. 23,) and undertaken by some of the 
ablest men in the Province, to be further extended and rendered more full and copious, 
and to comprise all the laws in force at the conquest ; in the meantime, to give Your 
Lordship and His Majesty’s other servants some idea of the nature of them, I here­
with transmit to Your Lordship a short sketch exhibiting only the heads of those 
laws ; the several matters recommended by that Order to the King’s servants here, 
shall be prepared with all the despatch that the importance, as well as extent of the 
subject can possibly admit of.

I am, &c.,
(Signed,) GUY CARLETON.
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1st. Inclosure—Abstract of Seigneuries granted by the French Governor and 
Intendant of Canada, before the conquest in 1760.

2nd. Inclosures—Coutumes et Usages Anciens de la Province de Quebec.

(Copy.)
State Paper Office—America and W st Indies.—Vol. 329.

(Governor IIaldimand to Secretary of State.)

(No. 90.) Quebec, Oth July, 17S1.—R. 3rd August.
My Lord,—I have the honor to transmit by the “ Quebec,” Merchant Ship, the 

Minutes and proceedings of the Legislative Council during the Session of the present 
year.

On the 29th of last December I received a letter, in cypher, from Sir Henry Clin­
ton, the copy of which is enclosed. I had last October discovered and apprehended 
several persons who were carrying letters to the Congress, Mr. Washington and the 
Marquis de la Fayette, but though they are confined in separate prisons I cannot 
trace the combination further than amongst the lower class of Canadians—at the 
same time a slip of paper found amongst the letters, contained intelligence wrote in 
milk, which must have been composed by some person who had more capacity and 
opportunity to make observations than the lower class of Canadians generally have. 
Mr. Du Calvet, a Merchant at Montreal, is in custody on that occasion. The*person 
who has confessed the writing the letters, says that he put Du Calvet’s name to one 
of them at his desire ; and he who was apprehended with the letters upon him, 
declares that he undertook the journey to the rebel colonies at the instigation of Mr. 
Du Calvet.

I ordered the Council to assemble on the 15th of January, and with their con­
currence issued the Proclamation which Your Lordship will see amongst the 
Minutes.

I did not adopt the mode proposed by Sir Henry Clinton of taking the grain and 
provisions into my possession, and of leaving with the proprietors only a quantity 
sufficient for the subsistence of their families. The Proclamation appeared equally 
efficacious and less alarming. If the inhabitants complied with the Proclamation 
the cattle and corn upon the approach of an enemy might have been transported to 
places of safety, and if they disobeyed it, I would have done my duty with less 
regret in destroying all provisions which could not otherwise have been prevented 
from falling into the hands of the enemy. The Bishop gave me a proof of his good 
disposition in writing a Circular letter to the Clergy, well adapted to the occasion.

The inhabitants of the Towns of Quebec and Montreal, presented Addresses to 
me full of sentiments of loyalty to the King, and of attachment to the Constitutional 
Government of the Province. These things, in themselves, are of no great conse­
quence, but as the merchants in the Town give the tone to the traders in the Coun­
try, who have but too often been the instruments of retailing sedition and rebellion 
to the ignorant inhabitants, I gave my consent to have the Addresses with my an­
swers to be published in the Quebec Gazette.

The Legislative Council renewed the Ordinances which I mentioned to Your 
Lordship, and made in that for regulating the proceedings of the Courts of Justice, 
the alterations which I proposed, and which experience had suggested, I refer Your 
Lordship to my former letters for the state of the Clergy.

Sir Guy Carleton had thought proper to require, by Proclamation, a performance 
of the fealty and homage due to His Majesty from the proprietors of Seigneuries
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at ihc expiration of the year 1777, and had previous to my arrival in the Province, by 
a subsequent Proclamation, prolonged the delay till the 31st of December, 1778. 
Perhaps it would have been belter not to have taken up that business during the war, 
but as it had been agitated, 1 had reason to think that the not insisting upon it might 
tend to lessen the King’s authority amongst an ignorant people, many of whom might 
think that ceremony necessary before their allegiance could be changed from the 
King of France. I have received the fealty and homage, and the register of the 
acte de foi and homage may be useful in giving a short and clear view of'he con­
ditions upon which the different Seigneuries have been granted.

A difficulty was stated by the Attorney General, relative to the religious com­
munities, and particularly the Seminary, the lichest of them, and who have been the 
most useful and the most zealous for Government upon many occasions. I thought 
it right to admit them to the performance of fealty and homage, as well as the other 
religious communities, that of the Jesuits excepted. They presented their titles, 
and offered foi and homage. I have returned their titles, and allow them to enjoy 
their estates in the same manner His Majesty has hitherto permitted. In consider­
ation of their poverty and their usefulness, in taking care of the sick and infirm, and 
in the education of youth, l have remitted to the Nuns of the general hospitals, and 
to those of the Order of St. Ursule, the quint and other rights which were due to 
the King.

In my letter of the 25th October last (No, G6,) I transmitted to Your Lordship 
an account of part of the moneys in the hands of the Receiver General and his agents, 
arising from the quints, toils and ventes and rent of domain belonging to the 
King, and proposed that the purchase of the King’s house at Montreal, that of the 
Seigneurie of Sorel and of some ground necessary for the fortifications of Quebec, 
should be defrayed from it. The repairs of the King’s houses at Quebec and 
Montreal, and such charities to indigent people of birth as become the Royal muni­
ficence to bestow, may be paid from the same fund. . beg that Your Lordship will 
take that matter into consideration, and acquaint me of His Majesty’s determination 
on that head.

I have, &c.,
(Signed,) FRED. HALDIMAND.

List of Documents preserved in the State Paper Olfice, relating to the subject ol 
Seigneuries in Canada.

Extract from answers made by Colonel Gage, Governor of Montreal, to Heads 
23rd May, 1763. of Enquiry relative to the state of Canada, transmitted by the Lords 
Commissioners for Trade and Plantation in their letter of 9th March, 1763.

“ The Lands are held on feudal tenures. They have been granted by the Kings 
Canada B. T., Vol. l. Gf France or their Governors duly authorised, (though all grants 
confirmed by the King) in lordships from one to three or four leagues in length, 
upon one, two, or more leagues in breadth, to the Lord and his heirs for ever, with 
rights of Manor, viz., to hold high and inferior Courts of justice, hunting, fishing, 
and exclusive traffic with savages, on condition of fealty and homage, of accus­
tomed dues and acknowledgments, agreeable to the customs of Paris, followed in 
Canada of preserving and obliging their tenants to preserve all Oak-timber fit for 
the King’s ships, of giving the King advice of all mines and minerals that shall be 
discovered, etc.”

Answers made by Colonel Burton, Governor of Trois Rivières, to the Heads of 
3tst May, 1763, Trois Enquiry of the Lords Commissioners for Trade in their letter 
Sb. T„ VC. 1. of 9th March, 1763.
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Copy of the French registers at Quebec of the fishing posts, granted by the 
•24th June. 1765, Quebec. French King on the coast of Labrador, enclosed in Governor 
Canada, B T., No. 2. Murray»g letter of 21th June, 1765.

Extract from instructions to the Honorable James Murray, Governor of 
24th June, 1766. Canada:—

“ That in all suits and actions relating to titles of land, and the descent, alien- 
Canada, B. T., Vol. 15. ation, settlements, and incumbrances of real property, and 
also in the distribution of personal property in cases of intestacy, and the mode of 
assigning and conveying it, they do govern ihemselves in their proceedings, judg­
ment and decision, by the local customs and usages, which have heretofore pre­
vailed and governed within that Province, using and applying the said usages and 
customs to the causes coming before them, in like manner as the customs and 
usages of Normandy are applied in causes from Jersey brought before the Lords of 
Our Privy Council.”

Minutes of Council, read the Petition of Duncan Anderson and William Smith, 
1770. Apr 118th. in behalf of themselves and Frederick Dutins, praying that the
Canada. B. r., Vol. 20. quantity of 5000 acres of the above mentioned lands be granted 
to the petitioners Tracadigauch, and the remaining quantity of 5000 acres at Paspa- 
biac ; both tracts in manner of a Seignory, agreeable to the ancient French 
custom.

Tableau de toutes les Seigneuries concédées et établies dans l’étendue de la 
3rd August, 1770, Quebec. Province de Québec, Extrait des Registres d’intendance et du 

Conseil Supérieur.Canada. B. T., Vol. 60.

Tableau des Terres en Roture, concédées à Perpétuité, qui se trouvent aujour- 
3rd Aueust, 1770. Quebec, d’hui hors des limites de la Province de Québec, Extrait des 
Canada, B. T, Vol. 60. Registres d’lntcndancc et du Conseil Supérieur.

Report of the Council for Trade to the King, recommending in pursuance of the 
24th April. 1771. representations of Governor Carleton, that those articles of the
Canada, B. I., Vol. 16. Royai Instructions to the said Governor, which relate to the 
granting lands, should be revoked ; and that the Governor should be authorized to 
grant, with the advice of his Council, the lands remaining, subject to His Majesty’s 
disposal, in Fief and Seigneurie, as hath been practised heretofore, omitting in such 
grants, haute moyenne and basse justice, the exercise whereof hath been long 
disused in that Colony.

Report from the Committee of Council for plantation affairs 
on the same subject.

19th June, 1771. The additional instruction for Governor Carleton, agreeably
Canada, B f., Vol. 16. to ^ j)rcceciing Report of the 24th April.

The King’s approval, in Council, of the additional instruc­
tions.

25th May. 1771. 
Canada. B. T., Vol. 7.

27th June, 1771. 
Canada. B. T., Vol. 7.

Minutes of Council, 44 Read an additional instruction from His Majesty to the 
30th June, 1772. Governor of this Province, revoking all II!s Majesty’s former
Canada, B. T., Vol. 20. instructions for granting lands in the said Province, and im- 
powering the Governor, with the advice of the Council, to grant the lands which re­
main, subject to His Majesty’s disposal, in Fief or Seigneurie, as hath been prac­
tised heretofore, antecedent to the conquest of Canada. Omitting, however, in such

_,
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grants, tlie reservation of the exercise of such judicial powers, as hath been long 
disused within the said Province.” (The additional instruction is entered at full at 
the end of the Minutes of Council of 30th June, 1772.)

3rd May, 1773, Doctors’ Report from the King’s Advocate General to Ilis Majesty, on 
Commons. a general plan of civil and criminal law for the Province ofAmend and West Indies, o 1
Vol. 480. Canada.

t

Minutes of Council.—“ The Act of the 14th of His present Majesty, under which 
31st January, 1777. we have the honor to sit as the Legislative Council of this Pro- 
Canada, B. 1. Vol 20. vjnce? declares that all His Majesty’s Canadian subjects, except 
the religious orders and communities, shall hold and enjoy their property and pos­
sessions, together with all customs and usages, relative thereto, and all other their 
civil rights, in as large and ample manner as may consist with their allegiance to 
His Majesty, and subjection to the Crown and Parliament of Great Britain.”

Minutes of Council.—u Read the Draught of a Proclamation, requiring the pro- 
28th August, 1777. prietors of Seigniories in this Province, to attend, to render their
Canada. B. r.,\ol. 20. fealty and homage.” Ilis Excellency approves thereof and 
orders it to be engrossed for publication, and entered.

Minutes of Council.—Ilis Excellency having stated to the Board the ineonve- 
30th November 1778. niences that might at this juncture result to His Majesty’s scr- 
Canada. B. l.,\ol. 20. vjcc an(j l|ie jnterests of this Province, by enforcing obedience 
to a Proclamation of Sir Guy Carleton, K.B., late Governor of this Province, by the 
advice of Ilis Majesty’s Council in the same, bearing date the 28th day of August, 
1777 ; and the prejudices which might happen to His Majesty’s service by altering 
the mode of making the Aveux et l)cnombremails for Seigniories, and the declara­
tions for rotures, practised in this Province before the year 17G0,—

t
Ordered, that the time given by the said Proclamation be prolonged to the 31st 

day of December, which will be in the year of Our Lord 1779, that the manner of 
making the Aveux et Dénombrements for Seigniories, and the declarations for rotures 
in this Province before the year 1760 be still observed ; and that the Attorney 
General do forthwith prepare a Proclamation for the aforesaid purposes.



ERRATA.
Page 22, Iiac 6, for “ monture* read “ mouture!*
Page 24, Iiac 22, for u Jtijcme ficdelt* lead “ Régime flodmL7




