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EXECUTIVE SUMMARY

Introduction

The place of religion in Québec schools is a policy
issue that provokes intense views among diverse
groups of stakeholders in the school system.
Opinions range from the safeguarding of the status
guo, a denominational system based on privileges
for Catholics and Protestants, to a non-
denominational system based on freedom of religion
and equality rights, and a hybrid - non-
denominational school board structures, while
keeping Catholics and Protestant religious privileges
at the school level.

The purpose of this report is to provide input to
the Task Force on the Place of Religion in Schools
in Québec, specifically to analyze international,
constitutional and domestic law, case law and
doctrine respecting human rights, especially freedom
of religion, and the equality rights, and to provide
one or more policy alternatives consistent with these
human rights.

Historical Evolution of the Debate

Even the briefest examination of the history of
education in Québec reveals the critical role of the
Church. When Canada became a Dominion, existing
tensions over the‘management and conttolof
schools was set forth in section 93 of tBetish
North America Act, 1867 which prohibited
legislation which was prejudicial to the
denominational rights which Catholics and
Protestants had by law in 1867. This regime lasted
until 1998, when the Constitution was amended to
remove the application of section 93 denominational
rights to Québec, paving the way for the
implementation of the Governméntinguistic board
reform legislation.

Throughout this century old-debate on
denominational rights, the only legal frame of
reference was section 93 which protected rights
“frozen in time, only those recognized by law in
1867 are protected. Contrary to section 93, society
cannot be frozen in time. The original French
Catholic - English Protestant dichotomy changed
rapidly with successive waves of immigration. The
recent advent of human rights legislation allows for

a re-framing of the debate, one that can take account
of the important place of cultural communities in our
education system. A human rights framework is
based on certain principles, whose application can
evolve with time, rather than on static rights that
existed by law in 1867.

A Human Rights Perspective:
An Alternative Frame for the Debate

Human rights are universal because they are not
bound by time or space. They comprise a broad
range of “liberty rights - traditional civil and
political liberties such as freedom of religion - and
“welfare right$ that guarantee certain benefits or
services such as education. They are found in a
variety of international instruments.

For purposes of this study, the most important
sources of human rights are tbanadian Charter of
Rights and Freedomand the Québe€harter of
Human Rights and FreedomsBoth Charters
provide for a wide spectrum of human rights subject
to “reasonable limitsprescribed by law.

In this study, we examine all relevant provision
of these sources of law as well as the case law,
notably:R.v. Jones Zylberbergv. Sudbury Board of
Education Canadian Civil Liberties Assnv.
Ontario; Adler v. Ontario; Bal v. Ontario; Islamic
Schools Federation of Ontarie. Ottawa Board of
Education Bergevin v. Commission scolaire
régionale de ChamblyPandori v. Peel Board of
Education;Caldwellv. Stuart

The following provides a synthesis of the human
rights framework presented in this paper as a set of

guiding principles from the international,
constitutional and domestic law applicable to
Québec.

®m International law governs relations between
countries; in an individual human rights dispute,
it is used primarily as an interpretative guide to
the human rights provided for in domestic law.

m  Subject to the above, the only international
instruments binding on Canada which are
relevant to the issue of religion and schools are:
the International Covenant on Civil and
Political Rights the International Covenant on
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Economic, Social and Cultural Rightand the
Section 93 acts, in part, as a constitutional shield
protecting “privileged treatmetit of certain
denominational school rights of Catholics and
Protestants; now that this shield no longer =
applies to Québec, there is no inherent
requirement for the State to grant such
privileges.

TheCanadian Charteprovides for a wide range u
of human rights subject only téreasonable
limits;” it applies to both the federal and
provincial legislatures and governments, and by
extension to public school boards and schools
because they operate dState agent$;section u
33 allows the Government of Canada or a
provincial government to adopt a law which
infringes certain human rights including,
freedom of religion and equality rights.

The Québec Charter establishes a
comprehensive code of rights and freedoms
which regulates matters between the Province
and citizens as well as matters between citizens
themselves; it also containgr@asonable limits

clause and an override provision; being an act of

a provincial legislature, it must respect the =
provisions of the&Canadian Charter

The right to education is found in all relevant
international human rights instruments; the
Canadian Charterdoes not include a general

right to education but the Québ€&barter does n
(s. 40); however, it is couched in terms which
make theight to education conditional upon the
scope and the standards provided for by law.

The right to minority language education is u
found in theCanadian Chartefs. 23) but not in
international human rights instruments or the
QuébedCharter.

The right to choose private education is
recognized internationally and in the Québec
Charter (s. 42). There is no explicit provision in
the Canadian Charter however according to u
case law, there is an implicit recognition in
section 7 (liberty rights) of such a parental right.

The State must permiglternative structurégo
the public school system such as private schools
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Convention on the Rights of the Child

and home schooling but the State retains the
right to regulate such schooling.
International human rights instruments, the
Canadian Charterand the QuebedCharter
protect freedom of conscience and religion as a
fundamental human right in public institutions.

Parents have a right to guide their childsen

education, including the choice of an educational
establishment in keeping with their religious
beliefs.

In the international instruments considered,
parental rights respecting religious instruction do
not give rise to any positive requirement on the
part of public educational authorities. Neither is
there anything explicit or implicit in the
Canadian Charter which would require the
provision of religious instruction. Section 41 of
the QuébecCharter is unique in this regard,
giving parents the right to require that such
instruction be provided in conformity with their
convictions.

Respecting the prohibition against

discrimination based on religion means that the
State cannot favour one religion over others nor
exclude one religion from benefits accorded to
others.

Education about religions in public schools is
permissible provided that it does not
discriminate in favour of particular religions nor
against others.

Religious instruction in public schools is
permissible provided that such provision does
not discriminate in favour of particular religions
nor against others; however, with the exception
of QuébecCharter (s. 41), there is no human
right to insist that such instruction be offered in
public schools.

Religious exercises in public schools are
permissible provided that such provision does
not discriminate in favour of particular religions
nor against others.



Accommodation for those not wishing to

participate in religious instruction or exercises
where offered may be provided by permitting

them to“opt out of or, alternatively, tdopt in’

to, such activities; however, Ontario case law
suggests that merely allowing persons to opt out
if they wish is insufficient accommodation.

International human rights instruments, the
Canadian Charterand the QuebedCharter
prohibit discrimination on the basis of religion in
public institutions.

Discrimination can be viewed as treating one
person differently from another without proper
justification, in a manner that involves some
notion of injustice, often termedhvidious or
prejudicial treatment; it does not matter whether
the discrimination was intentional or not.

The obligation not to discriminate requires one
to accommodate, that is, to take steps to avoid
the discriminatory situation but this duty is not
limitless; it only requires that the
accommodation béreasonabfein light of the
facts and circumstances of a particular case;
thus, employers, for example, can rely on a
“bona fideoccupational requiremento refute a
charge of discrimination in employment.

Affirmative action programs are intended to
undo “past wrongs; they are explicitly
permitted, but not required, by thHeanadian
Charter(s. 15(2)); consequently, they need to be
provided for in human rights legislation in order
to obviate a complaint of discrimination.

Respecting freedom of religion means not
interfering with an individuéds right to practice
his or her religion free from any form of
coercion; it does not require the State to support
such practice.

There is no obligation to provide State support
of private schools but if the State chooses to do
S0, it cannot discriminate in favour of particular
religions nor against others.

We use the expressiofspecial progranisto
designate those situations permitted in human
rights codes in Canada, such as Québlearter
(s. 20), which would not qualify d@affirmative
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actiort under theCanadian CharterThe former
provide preferential treatment tdesignated
groups, while the latter are limited to those
programs which ameliorate the conditions of
disadvantagedjroups.

Denominational schools may qualify ‘épecial
program$ (s. 20) which permitprima facie
discriminatory practices, provided there is a
rational connection between the brand of
discrimination practised and the nature of the
institution.

Affirmative action programs cannot be

undertaken to benefit historically advantaged
denominational groups such as the Catholics and
Protestants.

Reasonabl&ona fideoccupational requirements
of a denominational nature which apgima
facie discriminatory may be imposed on
employees who occupy positions which have
denominational elements irrespective of whether
the employer is a denominational or non-
denominational school.

Occupational requirements of a denominational
nature which ar@rima faciediscriminatory may

not be imposed on employees who occupy
positions which do not have denominational
elements irrespective of whether the employer is
a denominational or non-denominational school.

Children have rights independent of their parents
and all decisions regarding children must be
made in theifbest interests.

Legislation that vests the right topt in” or “opt

out’” of religious instruction or religious
exercises in parents, as opposed to allowing
parents to exercise the cHddight on his or her
behalf, might be held to infringe the ch#d
human rights as the framework of choice is not
based on the chilgl“best interest.

Legislative Treatment of Education
and Religion in Canada



In Alberta, Ontario and Saskatchewan,
constitutionally entrenched rights and privileges
granted by law at the time of union continue to exist
for minority denominational schools, Catholic or
Protestant. In Newfoundland, constitutionally
protected denominational rights have been reduced
to courses in religion provided they are not specific
to a particular denomination; and religious
observances where requested by parents. In the rest
of the country there are no constitutionally
guaranteed rights and privileges with respect to
religion in schools.

No jurisdiction outside Québec makes use of the
Canadian Charteroverride provision to protect the
denominational aspects of schooling and only two
jurisdictions have recourse to special provisions in
their provincial human rights legislation.

In the three provinces with entrenched
denominational rights, there is a network of separate
school boards for Catholic and Protestant minorities.
There is no legislative provision anywhere outside
Québec for denominational schools in the public
school system.

Manitoba is the only province where students or
parents are entitled to religious instruction as a
matter of right following a petition by parents. The
only provinces where there is a right to religious
exercises as of right are Manitoba and
Newfoundland, both upon parental request. In most
jurisdictions, it is assumed that everyone will
participate in the religious instruction or exercises
and accommodation is provided by means of a right
to opt out, a right vested in parents.

In  Manitoba, school staff are expressly
exempted from conducting religious exercises. Nova
Scotia and the Northwest Territories require teachers
to maintain a respect for religion and values. In New
Brunswick, teachers are permitted to include the
Lord’s Prayer or a scripture reading in daily
exercises but may not make use of any religious
catechism. Ontario teachers mu$hculcate by
precept and example respect for religion and the
principles of Judaeo-Christian morality”....

All jurisdictions allow for private schooling as
an alternative to public schooling but only British
Columbia and Manitoba provide funding. There is
all but no mention made of religion in the legislation
governing private and home school.

Analysis of Québec Legislation

m The provision concerning school board
denominational positions is an infringement of

As of January 1, 1998, the denominational rights
found in section 93 do not apply to Québec. This
leaves theCanadian Charterespecially section 23,
as the sole framework for the protection of minority
education rights.

The Education Act includes several
denominational provisions which go beyond those
previously required by section 93 and deals with the
recognition of denominational schools and moral
and religious instruction [MRI] programs offered in
boards which were not constitutionally protected.
These privileges - extended to only Catholics and
Protestants - are shielded from a challenge under the
Québec Charter and the Canadian Charter by
override provisions in th&ducation Actand other
legislation. The override provision respecting the
QuébecCharter has no limit in time, while those
respecting th€anadian Charteare subject to a five
year limit, which will expire in 1999.

Our analysis of Québec legislation has reached
the following conclusions about its validity from a
human rights perspective.
®  From a strictly legal point of view, the special
legislative protection of the denominational
privileges granted Catholics and Protestants
complies with both theCanadian Charterand
the QuébedCharter, however, the fact that it is
used, not to permit a specific exception for
particular reasons but to provide a blanket shield
for such privileges offends the human rights
norms of freedom of religion and equality.

The provisions concerning the positions of

Catholic and Protestant Associate Deputy
Ministers are an infringement of human rights in

that they grant a privilege to Catholics and

Protestants to have a senior Ministry official

appointed to be responsible for their needs when
no such position exists for the benefit of other
religious groups.

The provisions concerning the Superior Council
and its denominational committees are an
infringement of human rights in that they grant a
privilege to Catholics and Protestants in terms of
the composition of the Superior Council itself
and the creation of denominational committees
with broad regulatory and supervisory powers
for these two groups alone.

human rights in that it grants a privilege to
Catholics and Protestants to have a senior school

McGill University



Executive Summary

board official appointed to be responsible for
their needs when no such position exists for the
benefit of other religious groups.

m The provisions regarding the denominational
status of schools are an infringement of human
rights in that they grant a privilege to Catholics
and Protestants to have denominationally
recognized schools when no such recognition
exists for the benefit of other religious groups.

m The provisions respecting the educational
project comply with human rights norms in that
they neither impair freedom of religion nor
discriminate on the basis of religion.

m  The provisions governing admission comply
with human rights norms in that they neither
impair freedom of religion nor discriminate on
the basis of religion.

m  The provisions respecting approval of local
subjects are an infringement of human rights in
that they subject local non-Catholic/Protestant
programs to a school/school board approval
process that is not required for Catholic or
Protestant programs; by contrast, they subject
local Catholic and Protestant programs, as well
as textbooks and materials to an external
approval process that is not required of other
denominationally based programs, if such
programs were locally approved.

m  The provisions dealing with human resources
comply with human rights norms in that they
neither impair freedom of religion nor
discriminate on the basis of religion.

m  The provisions dealing with funding comply
with human rights norms in that they neither
impair freedom of religion nor discriminate on
the basis of religion.

m  The provisions respecting the right to public
schooling and a duty to attend school comply
with human rights norms in that they neither
impair freedom of religion nor discriminate on
the basis of religion.

®  The provisions concerning school choice comply
with human rights norms in that they neither

impair freedom of religion nor discriminate on
the basis of religion.

®m  The provisions dealing with religious instruction
are an infringement of human rights in that they
grant students and parents a right to Catholic and
Protestant MRI and related services, whereas
members of other faiths must obtain permission
for the former and are not even given the
possibility of the latter; the opt-in provisions are
deemed to satisfy prevailing human rights
norms, but the opt-out provision of the
Protestant regulation is considered to infringe
such norms in light of Canadian case law as it
presently stands.

m  The provisions dealing with school staff and
religion comply with human rights norms in that
they neither impair freedom of religion nor
discriminate on the basis of religion.

The provisions respecting private and home
schooling comply with human rights norms in
that they neither impair freedom of religion nor
discriminate on the basis of religion.

Options To Consider

Our analysis considers the possible array of options
in terms of two dimensions: the degree to which
religion is given a place in the school; and, whether
or not the option respects the human rights
principles. The present Québec system can be
characterized as ‘anixed’ option that is‘below the
line;” that is, one that does not respect human rights
norms in several key areas. In terms of options,
therefore, in addition to maintaining the status quo,
one could move toward making the system more
denominational or more secular in nature. Whether
one moves in one of these directions or the other,
one then must decide whether or not to respect
human rights norms.

Respecting Human Rights Norms

The fundamental options concerning human rights
can be stated as follows: maintain the use of override
provisions to shield the system from legal challenge
under theCanadian Charteior the Québe€harter,

or, reform the system to comply with human rights
norms so that it neither impairs freedom of religion
nor discriminates on the basis of religion.

McGill University



Executive Summary

If one decides to make the system purely
secular, human rights norms are respected provided
that reasonable accommodation is provided to
students, staff and others within the system so as not
to unduly interfere with or adversely effect their
individual religious beliefs and practices; and,
private or home schooling is available as an option
for those wishing a denominationally based
education.

If one decides to retain some denominational
aspects to the system, two basic options are
available, namely: denomination-specific schools
within linguistic school boards; or denomination-
specific religious instruction, exercises, etc. within
non-denomination-specific schools. In either of these
cases, one must open up such rights to all religions,
subject to reasonable limits and making appropriate
accommodation to all students, staff and others in
any given situation.

The Denominational-Secular Continuum

Making schools more denominational could involve
some combination of the following: confef@urely
denominationdl status on a school, that is, without
any recognition of thécommon and public nature
of the school; restrict admissions to children of the
denomination of the school; provide for
denominational control over all aspects of
curriculum; restrict hiring of personnel to members
“in good standing of the denomination of the
school; allow ratepayers to direct taxes in support of
schools of their denomination.

Making schools more secular could involve
some combination of the following: remove any
denominational status from schools; maintain open
admission policy to children of any denomination;
remove compulsory MRI from the curriculum;
eliminate any consideration of denomination in
hiring of personnel; eliminate any consideration of
denomination with respect to school taxes.

Cost and Fragmentation

Simply put, we cannot afford the luxury of parallel
structures in  public education. Extending
denominational rights at the school level risks to
create the fragmentation of structures at this level
that we have just eliminated at the school board
level.

Pluralism and the Role of the Public School

Vi

The public school has traditionally been

conceptualized as tfeommon schodl. The school

of today must reflect the pluralistic society in which

we live, just as the nineteenth century common
school reflected a more or less monolithic society. If
it fails to do so, it is society that will die, not merely

the public school.

Avoiding Religious Strife in Schools
Maintaining the denomination recognition of schools
risks to move the old denominational antagonisms
from the level of the system and relocate them at the
level of the school. The last situation one would
want to occur in a newly formed school composed of
students from previous Catholic and Protestant
schools is to be immersed in a battle between two
religious factions, each wishing to have its
denomination recognized, and a third group wanting
neither.

Conclusion

We have seen that religion has played a key role in
the system from its earliest days. Throughout much
of this history, the place of religion in schools was
framed by the existence of section 93, which
required maintaining the denominational rights and
privileges enjoyed by Catholics and Protestants in
1867.

We have provided an alternative frame to this
debate by outlining various elements of a human
rights based approach to the question. Our scrutiny
of Québec legislation has revealed that special
legislation is used to shield several key provisions
which are in conflict with the human rights
principles outlined above. We have provided a
model for considering various options regarding the
place of religion in schools, as well as other factors
to be considered. It is now up to the State to
construct a system which transmits those norms and
expectations which it wishes to guide the education
system and by implication, society as a whole.
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Balancing Rights and Values:
The Place of Religion in Québec Schools

1.0 INTRODUCTION

The sub-title of this paper - the place of religion in Québec schools - is a policy issue that provokes intense views
among diverse groups of stakeholders in the school system. Consider the following extracts from briefs presented
to the Special Joint Committee of the House of Commons and Senate on the proposed amendment of section 93 o
the Constitution Act, 1867
The Citizens for the Constitutional Right to Denominational ScHools:

As long as the parents continue to choose denominational schools, no one has a right to deprive]them of it.
The Centrale dednseignement du Québkc:

In a democratic system based on the respect of fundamental freedoms, it is unacceptable that persons who

are neither Catholic nor Protestant must choose between these two privileged denominations in order to
exercise their right to schooliﬁg.

Yt is not up to the state, the politicians, the religious leaders, nor even the teachers to judge for parents and their
children whether or not the latter should be granted a denominational school system and Catholic instruction in the schools.
One will hear the following types of comments from the proponents of a secularized school $y&terhildren cah even
make the sign of the cross when they start s¢haydthe children make their First Communion and then are never again seen
at Mass$ or “the parents neither know nor practise] their faith’. Whether or not the above is true, is irrelevant. As long as
the parents continue to choose denominational schools, no one has a right to deprive them of it.

’Remove the constraints of section 93 is to follow up on the large consensus expressed throughout Québec on the
modernization of the school system.
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The Fédération des comités de parents de la province de Guébec:

Remove the constraints of section 93 is to express our attachment to freedom of conscience and religion as well as
the principle of equality among people that transcends the legitimate diversity of their religious options.

We believe that the support for freedom of conscience and religion is a fundamental basis of our democracy.
Freedom of religion would not mean much however if it did not imply equality rights for everyone, whether they profess a
religious belief or not and whatever their particular religious belief may be. This implies that there cannot be an official
religion and that the State must not favour any religious group.

The structure of the school system on the basis of two privileged denominations contravenes this value.... In a
democratic system based on the respect of fundamental freedoms, it is unacceptable that persons who are neither Catholic nc
Protestant must choose between these two privileged denominations in order to exercise their right to schooling.
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Introduction 3

The FCPPQ supports reform based on linguistic considerations, provided services that meet the religious
and cultural need of Catholic and Protestant groups continue to [be] offered.

As one can see from the foregoing, opinions range from the safeguarding of the status quo, a denominational
system based on privileges for Catholics and Protestants, to a hon-denominational system based on freedom o
religion and equality rights, and a hybrid - non-denominational school board structures, while keeping Catholics
and Protestant religious privileges at the school level.
During the hearings of the Special Joint Committeg
of the House of Commons and Senate, the proponentsT¢fese guarantees - denominational
reform downplayed the implication of the proposedigtys of schools and religious

amendment on the place of religion in schools. The Fed(iﬁgtruction - can be viewed alternatively
Minister of Intergovernmental Affairs cited the support o .. : )
as the unfinished part of the education

the Assembly of Bishops for the implementation ¢ _
linguistic boards while alluding to the denominationai€form package or the compromise that
guarantees contained in th&ducation Act These made school board reform viable.

guarantees - denominational status of schools and religious

instruction - can be viewed alternatively as the unfinished

part of the education reform package or the compromise that made school board reform viable. A fragile
consensus exists in Québec in support of the constitutional amendment; however, the support of some groups is
based on a continuation of tH€onfederation compromiseby other means, namely the perpetuation of
denominational schools and religious instruction in schools. To some, these refofthe beginning of the end

of the denominational school system; to others, the reform is so flawed that denominationalism will not only
linger but linger in a more invidious form.

It is not surprising therefore that the Minister of Education decided to form a Task Force on the Place of
Religion in Schools in Québec headed by Professor Jean-Pierre Proulx of the University of Montréal to report to
her by the fall of 1998. The timing of this request is also noteworthy as the provisionsEafuibation Act
which shield these guarantees from a constitutional challenge lapse in 1999 unless renewed by the Governmenit
(see discussion in chapter 5 below).

3For the past 130 years, Canadians have promoted their unique social and religious values. However, our society has
also become pluralistic, outward-looking and respectful of pé&opight to choose.

These values which are the envy of other nations should not, however, be seen as a reason for maintaining a
complex, inappropriate and inequitable school board structure given that the confessional guarantee is not one that applies to
the Québec population as a whole....

From the moment the initial components of the reform plan were announced, parent committees from Montreal and
Québec City school boards lost no time letting us know that they disagreed with the large number and overlapping of school
boards in Montreal and Québec City.

The FCPPQ supports reform based on linguistic considerations, provided services that meet the religious and
cultural need of Catholic and Protestant groups continue to [be] offered.
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Introduction 4
The Mandate

The Task Force is mandated to define theoblem statemehtconcerning the place of religion in schools,
including both its status and the provision of educational
services, with emphasis on the evolution of Québec
our mandate is to analyse society since the report of the Parent Commission
international, constitutional and during the Quiet Revolut|c_)‘h.The Minister also enjoins
domestic law. case law and doctrine the Task Forpe to take into account the major social

: d ) - values of Québec society, with explicit reference to the
respecting human rights, especially charter of the French Languaggill 101]"" and Québec
freedom of religion, and the equality immigration policy, as well as the views of various
rights, and to provide one or more interested groups. One can therefore conclude that the
policy alternatives consistent with these Task Force has bee.n given a very t_;road canvas on which
human rights. to sketch out a new image of this critical pollc_:y issue.

The Office of Research on Educational Policy

[OREP] of McGill University has been an active
participant in this policy debate regarding constitutional refosthool board structurésnd the distribution of
powers between school boards and schibdMée are therefore pleased to have been commissioned to provide
input to the Task Force, specifically to analyse international, constitutional and domestic law, case law and
doctrine respecting human rights, especially freedom of religion, and the equality rights, and to provide one or
more policy alternatives consistent with these human rfghts.

Presentation of material

Conscious of the breadth of the Task Fwrerandate and the volume of material with which its members will

have to deal, we have attempted to present the mdiarlalers? At the beginning of each chapter, we provide a
summary of the main points. The second layer consist of the analysis that underpins these points. The third layer
of detail is contained in various footnotes (denoted by superscript letters - a, b, etc.). Finally, the bibliographical
details of the primary and secondary sources which have informed much of this paper has been placed in endnote:
(denoted by superscript numbers - 1, 2, etc.) to be consulted as required. The remainder of this paper is divided
into five principal sections followed by a conclusion:

“*More specifically, the task force is asked to provide policy direction to the State based on an analysis of different
conceptual models to determine the place of religion in schools and the relationship between fundamental human rights and
the rights of parents respecting the religious education of their children and the rights and obligations of different
stakeholders on the school system.

*More specifically our mandate is to: (1) complete an inventory of relevant legal provisions in international human
rights instruments, Canadian constitutional law and Québec legislation in relation to (a) fundamental human rights, especially
freedom of conscience and religion, and the right to equality before and under the law; (b) the rights of parents to choose the
type of education they prefer for their children and the rights of parents and children respecting moral and religious
instruction; (c) the rights and obligations of teachers and other personnel respecting religion; and (d) the right to
accommodation of religious minorities; (2) analyse the scope, meaning and inter-relationship of international, constitutional
and domestic law in light of relevant case law and doctrine; and (3) provide one or more policy alternatives consistent with
human rights and the rights of parents, students, personnel and religious minorities.
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. chapter 2.0 provides a brief sketch of the evolution leading up to and following this
momentous time in the history of our educational system;

. chapter 3.0 develops the elements of a human rights perspective as an alternative frame
for the debate, historically framed in terms of section 93;

. chapter 4.0 provides a summary of the legislative provisions respecting education and
religion across Canada;

. chapter 5.0 provides our analysis of the Québec legislative provisions;

. chapter 6.0 sets forth a conceptual framework for considering various policy options and

outlines various elements to be considered in deciding on an appropriate course of action
for the State to take.

We would note that some of the pertinent provisions of the human rights instruments and education legislation are

reproduced from time to time in the body of the paper; these provisions, and a number of others which are of

particular interest, are also reproduced in the appendices to the paper. However, no attempt has been made t
provide an exhaustive list of all provisions to which reference is made.
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2.0 HISTORICAL EVOLUTION OF THE DEBATE

History allows us to acquire knowledge that constitutes the foundation of social literacy.... The process of
becoming socially literate involves mastering a certain number of common historical references points that
are signposts to understanding current events, public affairs and social.tssues

In this section, we will present a brief outline of the evolution of the debate on the place of religion in school as
seen through successive attempts to restructure the school $ysiesymmarized belotw.

From New France to Confederation

Even the briefest examination of education in New
France reveals the critical role of the Catholic
Church and the latterrelation to the State. The role
of the Church did not change with the arrival of the
British in 1763. When the American colonies
revolted and established the United States of
America, a new vision was established: the
separation of Church and State. When Canada
became a Dominion, almost one hundred years later,
the Constitution neither joined Church and State, nor
separated them as a general precept. The
compromise which resulted from existing tensions
over the“management and conttabf schools was
set forth in section 93 of th@ritish North America
Act, 1867 In brief, section 93 prohibited legislation
which was prejudicial to the denominational rights
which Catholics and Protestants had by law in 1867.

From Confederation to the Quiet Revolution
Post-Confederation educational acts put the final
denominational stamp on Quéleschool system.
Subsequent legislation and practice confirmed and
deepened the denominational division of the school
system. The system did not change in any significant
way until Quiet Revolution of the 1960's, with the
creation of the Ministére déHducation du Québec
and the establishment of the Parent Commission.
The Commission proposed the abolition of
denominational school boards in favour wiified
school boards, that is, boards responsible for all
education in a given territory - Catholic, Protestant
and non-denominational, French and English,
elementary and secondary.

From the Quiet Revolution to the Present

The massive structural reform envisaged by the
Parent Report did not take place. Successive
attempts at reform to substitute linguistic boards for
unified boards all failed, most recently Bill 107
(1988). Even though this bill passed through the

National Assembly and was given a clean bill of
constitutional health by the Supreme Court of
Canada, the provisions dealing with the creation of
linguistic schools boards were never implemented,
allegedly because of the costly duplication of
maintaining constitutionally protected structures
alongside the new linguistic ones. The situation only
changed in 1997 when the Government of Canada,
at Québes request, amended the Constitution to
remove the application of section 93 denominational
rights to Québec, paving the way for the
implementation of the Governmésntinguistic board
reform legislation, Bill 109 (1997).

The Legacy of History

Throughout  this  century  old-debate  on
denominational rights, the only legal frame of
reference was section 93 itself. Better described as a
“grandfather clausethan a declaration of rights,
section 93 rights aréfrozen in time; only those
recognized by law in 1867 are protected. Contrary to
section 93, society cannot be frozen in time. The
French Catholic - English Protestant dichotomy
changed rapidly with successive waves of
immigration, a trend which did not abate but has
increased markedly. The recent advent of human
rights legislation in Canada, and particularly the
Canadian Charter of Rights and Freedomkows

for a re-framing of the debate, one that can take
account of the important place of cultural
communities in our education system. A human
rights framework is based on certain principles,
whose application can evolve with time, rather than
on static rights that existed by law in 1867.

®Much of the material in this chapter is taken from the ongoing work at OREP on the history of the Québec
education system; see endnote 13; all of this material is used with the permission of the publisher.
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Historical Evolution of the Debate 7
2.1 From New France to Confederation

In 1986, commenting on yet another failed attempt to reform the education system, the Conseil supérieur de
I’éducation du Québec [Superior Council] made the following observdtion:

At present, the school system is on hold. Waiting seems to suit some people but it demobilizes others who,
during the last few years, had agreed to work toward setting up school structures which are more in line
with reality and more open to the future. How much longer can the law continue to remain out of reach of

social development.

Its statement reflects the frustration with what many observers have believed to be our inability to escape the past,
notably because of section 93 of tRmnstitution Act,

1867, which has been widely regarded as the stumbling
Even the briefest examination of block to educational reform. By contrast, to others, section
education in New France reveals the 93 has been viewed as the safeguard of minority rights.

critical role of the Catholic Church and Thus, anathema to some, precious to others, these
perspectives on section 93 reflect the many competing

, .
the latter’s relation to the State. visions of the place of religion in the public education
system in Canada and in Québec in particular.
Even the briefest examination of education in New France reveals the critical role of the Catholic Church
and the lattés relation to the State. As summarized by the Royal Commission of Inquiry on Education [Parent
Commission[’

Education in New France, as in old France during the same period, was a work of charity and, above all,
the work of the Church. Elementary instruction was given in a few village schools scattered over the rural
regions, by itinerant school-masters, by some parish priests and, especially, by certain religious orders.
Thus Jesuits, Sulpicians, Recollets, Ursulines, nuns of the Congregation of Notre-Dame, sisters of the
Québec General Hospital, the Fréres Hospitaliers all made it their business to establish and operate
boarding and day schools, as well as less formal classes, both in the towns and in the country....

Although, in principle, no one might teach without the educational authority belonged to the
Roman Catholic Church.... In general, whatever was undertaken by the clergy and religious orders received
the support of the king, the governors and the intendants.

The role of the Church did not change with the arrival of the British in 1763. One again, in the words of the Parent
Commission?”

The attitude of the government in London toward education differed little from that which had
characterized the government in Paris. It left the responsibility to the Anglican Church. The idea of a public
school system was as far removed from English thinking as it had been from French. After New France was

"In the Old World from which Canada and its education systems sprang, the dominant vision of religion and the
State was one of union and mutual support. Prior to the Protestant Reformation and long before the rise of the nation state,
one referred to what is now EuropeGiwristendomand the notion of separating Church and State was unthinkable. After the
Reformation, the only change to this vision wadsoseChurch was associated with the State, as reflected in the slogan from
the “Wars of Religiort in sixteenth century Germanguis regio, euis religid“whoever the ruler, his religi¢jy signifying
that the religion of the State - and its people - was determined by the ruler. Two hundred years later when the New World
was settled by Europeans, little had changed, and France was as Catholic as England was Anglican - or more properly put,
Church of England
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Historical Evolution of the Debate 8

ceded to England, the British authorities allowed the Roman Catholic Church to continue to maintain its
educational institutions.

When the American colonies revolted and establishqq~Ie role of the Church did not Change

the United States of America, a new - one might say. . ey
antithetical - vision was established: the separation %Ith the arrival of the British in 1763.

Church and StaféThis doctrine had - and continues to

have - a powerful influence over the place of religion in public education, namely that there is no su€t@ace:

First Amendment has erected a wall between church and state which must be kept high and imftégnable.
Although there are countless examples of cases reflecting this putatively hermetic seal of separation, Long and
Magsino assert that the conclusitihat there is a massive and complete separation of church and state in the
United States is erroneous. Closer analysis reveals that accommodation of religion is part of the overall
picture”™ Although the wall may be crumbling, as these authors argue, there can be little doubt that a wall was
the intent of the of the original framers.

The American enthusiasm for this doctrine did not spill
Suffice it to say that religion over into Upper or Lower Canada but many American settlers
remained a potent force in policy did and with them demands for public education and a greater
direction but that the place of ro_Ie of 'ghe State in ensuring its provisignit is not possmle_ in

this brief paper to trace even the major events in the
development of the school system in the two Canadas from the
late eighteenth to the mid nineteenth century. Suffice it to say
that religion remained a potent force in policy direction but that the place of religion was contested by many and
serious proposals for the development of a non-sectarian public school system can be traced to the report of &
commission of inquiry in 1787 headed by Chief Justice William Sthith.

Prior to Confederation, public education was provided in a combinatiorfcafmmori and
“denominationdl schools, operated by local school commissioners or trustees under the authority of the Council
of Public Instruction. As Confederation approached, the State sought to affirm its control over education, while, at
the same time both Catholic and Protestant groups sought constitutional guarantees to protect the denominationa
character of public educatidn.

religion was contested by many.

®The framers of the United States Constitution sought to estaTh o StItUI[IOI} nelthe%rinjgllg%gaamental law

& a wide varl %/o chan
of the new land, not the least of which was an enshrined bill of righ Hﬁm\@"i}at e &Q%é%@&ﬁf of the law
maker, be it a monarch or a parliament. In further establishing the Iirﬁtmﬂt&sr&gmr@@@pe@gthe First Amendment
(1791) declared thdiCongress shall make no law respecting an establiShment o rengion or _proniiing te iree exercise
thereof..”. A later interpretation of the Fourteenth Amendment instituted a similar prohibition regarding state legislative
powers.

°Except in Montreal and Québec City, common schools were operated by non-denominational school municipalities
and were open to all children. Denominational schools existed in two forms. First, there wemmnfessiondl school
commissions in both Montreal and Québec City, one for Roman Catholics, the other for Protestants. Second, outside these
cities, minority Catholic and Protestant groups could forfidissentierit school board. It should be noted that although

common schools werde jureneutral, they were, in the vast majority of caskesfactodenominational, in that they served,
staffed and managed by Roman Catholics.
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Historical Evolution of the Debate 9

When Canada became a Dominion, almost one hundred years after the American declaration of
independence, the Constitution neither joined Church and State, nor separated them as a general precept an
religion is only mentioned with respect to education. Thaly Canadian compromis€ which resulted from
existing tensions over thenanagement and conttadf schools was set forth in section 93 of British North
America Act, 186T7as it was then knowr}.

°The provisions of section 93 are reproduced in Appendix B.
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Section 93 gave the provincial Governmertlusiveauthority to make laws in relation to education but
qualified that right by stipulating that the Province did not have legislative authority with respmatein
denominational rights. In brief, section 93 prohibited legislation which was prejudicial to the denominational
rights which Catholics and Protestants had by 1aw1867°" This protection covered some - but not all - rights
relating to the education of Catholics and Protestants in Montréal and Québec City and Catholic and Protestant
minorities elsewhere in Québec - exercised through dissent.

The situation was different in the rest of the emerging nation as MamitBhiéish Columbia and Prince
Edward Islanf joined between 1870 and 1873, followed by Alberta and SaskatcheWwain 1905 and
finally Newfoundland® in 1949 The situation was different again for the two territdfie$ Canad&™'

2.2 From Confederation to the Quiet Revolution

HMof the original four provinces at time of Union, only Ontario and Québec had legislation providing for
denominational or separate schools; New Brunswick and Nova Scotia had none.

2Manitoba, the next to enter confederation, sought to preserve for minority denominational schools those rights and
privileges they hadby law or practice at the time of UntbrHowever, it was not long before it was established, no such
rights or privileges existed at the relevant time.

The terms of union of British Columbia and Prince Edward Island, which included section 93, conferred no special
status on denominational or separate schools - again, for the simple reason that no rights or privileges were conferred on then
by law at the relevant time.

The terms of union of Alberta and Saskatchewan contained provisions very similar to those of section 93 and
preserved the special status of the minority separate schools which, in both provinces, did exist at law at that time.

“Newfoundland went a step further than the last two provinces on joining the union and presettres rijéts
and privileges, with respect to denominational schools, common (amalgamated) schools or denominational colleges, that any
class of persorignot necessarily minorities) had by law at time of Union. Protected by Term 17 at time of Union were the
Roman Catholic, Anglican, Salvation Army, Presbyterian, United Church of Canada and Seventh Day Adventist
denominations.

%The Yukon and Northwest Territories are not covered by section 93 or any analogous constitutional provision.
However, the statutes respecting the governance of these two Territories which pnéeidaja, for territorial legislative
authority in the field of education, does include the right of Catholic and Protestant minorities to establish separati schools
would appear that this right to dissent is only triggered when the majority residents in a given area elect to estalish a scho
district. Furthermore, the Acts do not make any reference to pre-existing rights; in other words, thetgramdfather
clausé for the Territories.
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- - Post-Confederation educational acts put the final
Post-Confederation educational acts genominational stamp on Quékecschool system. If

put the final denominational stamp on prior to Confederation schools boards had béeracto
Québecs school system. (in fact or practice) denominational structures, after
Confederation they becamede jure (by law)
denominational structures. In 1869, new legislation was
adopted that created a dual denominational school system throughout Québec - a system which prevailed, in one
form or another, until 1998. It was this Act that reorganized the Council of Public Instruction along
denominational lines and unequivocally ended the possibility of the Council acting as a unified body, as it was
originally intended to d&" “The Protestants endeavoured to obtain through this legislation the measures that
they had been promised before Confederation and that the Langevin Bill was to put intd‘effect.

Although these new school boards were denominational by law, they enjoyed no constitutional protection
because they were created by a post-Confederation statute. Furthermore, these boards were still considered to b
“common boardsbecause they were open to members of other religious faiths who could attend either the
Catholic or Protestant board in a given territory.

Subsequent legislation and practice confirmed and deepened the denominational division of the Québec
school system. In 1875, the Ministry of Education, which had only existed since 1867, was abolished and the
Chief Education Officer for the Province became once again the Superintendent of Public Instruction. According
to Audet™™"

The 1875 School Act established an organizational framework that remained more or less unchanged until
1964.... The act bestowed so much autonomy on both the Catholic and Protestant Churches that from this
date one can scarcely speak of one school system, but rather of two school systems that were more or less
independent of each other.

The Council of Public Instruction was composed of twe .

denominational committees, one Catholic, the other Protestant: I:H_élﬁ saga of education reform

generally met separately but could meet for joint consideration d@gan with the Parent

action. At the beginning there were sporadic joint meetings @bmmission during the Quiet

none occurred after 1908. As Sissons saysappears that there Reyolution.

have been since 1908 no joint inter&&ts.
The saga of education reform began with the Parent

Commission during the Quiet Revolution of the 1960's and the creation of the Minist&dutation du Québec

[Ministry of Education or MEQT” This move alone was met with considerable opposition. Opposition from the

Church was assuaged when the Government entrenched the principle of parental choice in the preamble to the

Act. Moreover, in creating the Ministry of Education, the Government made provision for the positions of

Catholic and Protestant Associate Deputy Minsters and established the Conseil supééducalkéoh [Superior

Council]™ The purpose of the Superior Council w#s combat any claim that Bill 60 [creating the MEQ]

would produce a state-managed educational system insensitive to the interests of the p8plilatiosf, which

are still in effect today (see section 5 below).

"The Langevin Bill had been introduced in the joint Parliament of Upper and Lower Canada in 1861 by Solicitor
General Langevin to provide for the creation of denominational school boards, but the bill never became law.
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When the Parent Commission considered the question of school board structures, it was confronted with a
school system comprising more than 1600 school boards bifurcated along denominatiord!" limbs.
Commission concluded th&the juridical basis of school commissions favoured fragmentation rather than
amalgamation or cooperatidff" Given this perspective, it is not surprising that the Report recommended major
structural changes. In brief, the Commission proposed the creatianifefd school boards, that is, boards
responsible for all education in a given territory - Catholic, Protestant and non-denominational, French and
English, elementary and seconddty.

2.3 From the Quiet Revolution to the Present

The massive structural reform envisaged by the Parent Report did not take place. The Government did create &
council to study the school reorganization of the Island of
Montreal. The council could not arrive at a consensus; .
report written by council chair Joseph Pagé did not provi e. massive structural re_form
any clear guidelines and waseffectively politically €nvisaged by the Parent Report did not
irrelevant by the time it was submitted in October 1988. take place.

The Government did introduce a bill the next year to create

unified school boards on the Island of Montreal but it died )

on the order papéf.”" A second attempt was made in 1971 but this bill was withdf&Wn.

Bill 27 and Bill 71

®The Parent Report set forth three conditions for the realization of unified school board structures: the participation
of parents, especially through the creation of school committees, the creation of administrative units within the board for
Catholic, Protestant or non-denominational education, when requested by parefwhenadsuch requests are justified by
the number of children involvedand finally, minority representation on the school board: see Parent Report, above endnote
7, at 155.
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The first real reform began several years later with the reorganization of school boards off the Island of
Montreal?*™" and then the boards on the Isl&fid. Off the Island, the legislation replaced the approximately

1100 existing boards with 191 school municipalities regrouped into 63 regional school'B@ardke Island, the

33 other existing boards were regrouped into 8 boards. On the surface, the dual denominational character of the
Québec school system was maintained in this reorganization. Off the island, the new boards were divided between
those“for Catholics and thosefor Protestants.On the Island, the division was between six Catholic and two
Protestant boards.

Bill 3

In 1982, the reform standoff referred to above came to an end when the Government tabled a white paper on
school board reforrl.In 1983, the Government introduced Bill 4@jesigned to actualize the reforms proposed

in the white paper, namely by creating a system of linguistic school boards. There was considerable opposition to
the bill and it was withdrawn the following year. In 1984, the Government introduced Bill 3, a revised version of
the unsuccessful Bill 40. In brief, the new Bill 3, which was passed into law the same year, proposed to replace all
existing common denominationally based boards with common linguistic boards, while maintaining the five
remaining dissentient boards and the confessional boards in Montréal and Québec City. The new act was
subsequently declared unconstitutional and was therefore never put intd' felmeever, public opinion largely
favoured the thrust of the new act and many of those who backed the school board challenge to the act did so
more from a desire to preserve some semblance of local autonomy than a desire for a denominational school
board structure.

Bill 107

In 1986, the newly elected provincial government decided not to appeal the above mentioned court decision
regarding Bill 3 but began to develop a completely new

Education Act which was adopted in 1988 and is sti' :
popularly known by its pre-passage name, Bill 107. On UCCQSSIVe . a_tte_mpts at r?fo”“

of the principal aims of the new Act was the replacemegtiPStituted linguistic boards for unified

of denominational school boards by language basb@ards but they all failed, most recently

boards but it continued the denominational systemill 107.

pending the transformation to a the new system. Bill 107

was drafted to avoid the constitutional pitfalls of the

past. It proposed to replace common denominational boards with linguistic ones but maintain the four
confessional boards and existing dissentient ones, as well as the right to dissent, while making some changes t
their powers.

However, even if the law was constitutionally sound, it was not immune from challenge; in fact, a legal
contestation was inevitable from those who wished to preserve the existing system and the rights and privileges
they believed went with it. Rather than face another court challenge regarding the constitutionality of the new bill,
the Government decided to preempt the process by referring a number of constitutional questions directly to the

¥According to this system, local school boards provide instruction at the elementary level; the school
commissioners of a geographic grouping of these boards formed the council of commissioners of a regional school board
which was responsible for secondary education.
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Québec Court of Appedl.The Court of Appeal answered the majority of constitutional questions in the negative
(i.e. that the Act did not violate constitutionally protected
rights).

Some degree of‘coexistencé betweer The Court of Appeal ruled that subject to some

denominational and linguistic boards modifications, the bill was constitutionally valid. The
had to be provided for decision was appealed by some of the school boards

involved and the Supreme Court of Canada agreed to hear

the casé&" In the interim, the Government amended
certain provisions of thEducation Acto respond to the decision of the Court of Appeal and the Supreme Court
ruled on the amended act. In summary, the Supreme Court of Canada held that the proposed restructuring was
permissible but the constitutionally protected rights of Catholics and Protestants in Montréal and Québec City, as
well as the right to dissent for Catholic and Protestant minorities outside these cities meant that some degree of
“coexistencébetween denominational and linguistic boards had to be provided for. This decision answered some
key questions about the Constitution and school board reform but it did not - and could not - predict what the
Government would do.

As it turned out, the Government changed and the implementation of linguistic boards faded from the
policy agenda. Gradually, the assumption that the implementation of the new system was too costly because of the
coexistence of denominational and linguistic boards, especially on the Island of Montreal, became an accepted
part of the policy landscape. No studies were published to support this argument, let alone any analysis of the
scope or cost of theapprehended probletrHowever, even if the reasons were not clear, the results were, as no
further action on school reform was taken.

Over the period in which these attempts at school board reform occurred, the Government adopted a
series of laws and regulations that radically altered the power relationship between the Government and school
boards - which traditionally have cloaked themselves in the mantle of defenders of denominational rights. These
acts were met with a series of court challenges based on the denominational rights provided for in section 93. In
brief, the plaintiffs sought to establish the right to control langfadending." curriculumf and overall school
governanc&”" For purposes of this paper, it is important to note that these challenges were almost wholly
unsuccessful. Despite various attempts to reform the system, the denominational school system remained intact
until the present day. However, all that changed on July 1, 1998, as discussed below in section 5.

Better described as a “grandfather
claus¢ than a declaration of rights,
section 93 rights are“frozen in time;”
only those recognized by law in 1867 are
protected.

This move thereby by-passed the Superior Court level of a case that would be appealed up to the Supreme Court of
Canada by whomever lost at the preceding level. The questions themselves had been formulated after extensive consultatior
with school board representatives.
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Throughout this century old-debate on denominational rights, the only legal frame of reference was
section 93 itself. Unlike the U.S. Constitutional debate which was framed by the principle of the separation of
Church and State, section 93 enunciated no such principle. Section 93, perhaps, is better described as more of
“grandfather clausethan a declaration of rights. As we saw above, it was built w@aotain pre-existing
denominational rights in educatiaoecognized by lawor certain classes of persons iertain provinces in
Canada. Unlike section 23 of t@anadian Charte(see section 3.2) which enunciates norms for the protection of
minority language rights that are meant to evolve with time, section 93 rightfr@en in timeg. Only those
rights recognized by law at the time of union are protetted.

ZThis means that an analysis of section 93 rights when a dispute arises (e.g. a school board claims the right to
control language of instruction) begins with an historical analysis - did denominational school boards have such a right by
law in 1867 (or at the time the province joined Confederation). The court must then inquire if the right is necessary to protec
denominational rights of Catholics or Protestants (as it is tlbssses of persohsvho have rights, and not school boards)
and if the contemporary legislative action of the government is prejudicial to such rights. The litigation can only succeed if
there is an affirmative answer to all of these questions.
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Contrary to section 93, society cannot be frozen in time. Even in 1867, when section 93 was drafted,
Québec society was changing. The construction of a minority rights framework on the basis of a Catholic-
Protestant dichotomy, that is more aptly characterized as a French Catholic - English Protestant dichotomy, made
no provision for that evolution. The situation changed rapidly with successive waves of immigration. In the
Catholic system, one of the most important waves was the immigration of English-speaking Catholics from
Ireland. By and large, other immigrant groups, beginning with a large number of Jewish immigrants from Eastern
Europe, gravitated to the Protestant system. According to Milner, the ultramontane leaders of the Catholic system
sought to maintain French Catholic schotls free as possible of any and all outside influetit&sAlthough
immigrants were more generally welcomed in the Protestant sector, all did not go smoothly, as reflected in the
famousHirsch case in 1928 This case arose over amendments tcEhgcation Acwhich had been adopted in
1903 following a court rulirighat held that the Protestant School Board of Montreal could not be compelled to
admit Jewish children to its schodfsAs stated by Henchey and Burgéss:

The arrival of English-speaking Catholics from Ireland and of Jewish immigrants from continental Europe
indicated that Québé&ceducational structures were not designed to easily adjust to pluralism. This problem
was to intensify with the arrival of other immigrants of various ethnic and religious backgrounds in the
period following the Second World War.

It is well known that this immigration did not abate but has increased markedly; unfortunately, we have not kept
pace with these demographic and social changes which have only been addressed in recent years. McAndrew
notes that until 1977 more than 80% of Qué&bstudents of ethnic origin did not attend French schools creating a
communication gap that has only been confronted with the reversal of this trend by Bill 101. Characterizing the
educational history of ethnic groups as one of isolationalism and prejudice, she stat@stehatltural
communication and education is now emerging as one of the main issues in Québec schools atltl society.

As in other important policy discussions, the Superior Council has reflected and provided its advice upon
a broad range of issues relating to education and ethnic and cultural minorities. A series df teposts
emphasized the need to modify existing policies and create new ones, which would deal with the growing ethnic
population in the school system, as set forth in one paper in this"éeries:

Québec culture, in the fullest and richest meaning of that word, is becoming pluralistic, as are the cultures
of a growing number of societies....

There is little need to demonstrate at great length the importance of the educational challenges
implied by this situation. The school can no more be considered a homogeneous milieu than society itself.
This is well known to those who have been calling upon schools and educators to become more sensitive to
the diversity of situations, needs, and aspirations....

The recent advent of human rights legislation in Canada, and particularly the constitutional entrenchment of
human rights in th€anadian Charter of Rights and Freedof@anadian Chartgl” allows for a re-framing of

the debate, one that takes account of the important place of cultural communities in our education system. A
human rights framework is based on certain principles, whose application can evolve with time, rather than on
static rights that existed by law in 1867 (or at a later date for provinces joining Confederation after 1867). It is to

this new frame for the debate to which we turn our attention in chapter 3.

#n the final disposition of thélirsch case by the Privy Council, the Court declared the law to be constitutionally
sound except insofar as it enabled the appointment of Jewish persons as school commissioners on Protestant boards an
insofar as it granted Jewish persons rights respecting dissentient schools.
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3.0 A HUMAN RIGHTS PERSPECTIVE: AN ALTERNATIVE FRAME FOR THE DEBATE

Why do we have human rights and freedoms? Because, when they are recognized for each individual, they

give all of us equal power to ensure our basic needs, to express ourselves, to take part in society, in short, to
develop fully. School is a suitable place to learn about democracy: to learn how to see that ‘sveghtme

and freedoms are respected, to exercise them while respecting those of others, and so to share relations of

mutual respect with others, as equls.

This chapter provides a human rights perspective as an alternative frame to the debate on the place of religion in

school, as summarized below.

Human rights are universal because they are not
bound by time or space. They comprise a broad
range of‘liberty rights’ such as freedom of religion
and “welfare right$ that guarantee certain benefits
such as education. They are found in a variety of
international instruments, which govern relations
between countries. In an individual human rights
dispute, they are used primarily as an interpretative
guide to the human rights provided for in domestic
law.

Canadian Charter

The Canadian Charterapplies to both the federal
and provincial legislatures and governments. It
applies to public school boards and schools because
they operate asState agentsbut not to private
schools. TheCanadian Charterprovides for a wide
range of human rights subject only ‘teeasonable
limits” prescribed by law. However, section 33
allows the Government of Canada or a provincial
government to adopt a law which is contrary to
fundamental rights (s. 2), legal rights (ss. 7-14) and
equality rights (s. 15) - otheCharter rights (e.g.
section 23, minority language rights) cannot be
overridden.

QuébecCharter

The Québec Charter of Human Rights and
Freedoms establishes a comprehensive code of
rights and freedoms which regulates matters between
the Province and citizens as well as matters between
citizens themselves. It serves to complement the
rights guaranteed in tH@éanadian CharterBeing an

act of the provincial legislature, it falls within the
purview of theCanadian Charterthus, to the extent
that it may unreasonably infringe upon a human
freedom or right, or be otherwise inconsistent with
the Canadian Charterit will be inoperative. It also
contains dreasonable limitsclause and an override
provision.

Right to Education

The right to education is found in all relevant
international instruments. Th€anadian Charter
does not include a general right to education; the
QuébecCharter does (s. 40), but it is couched in
terms which make theght to education conditional
upon the scope and the standards provided for by
law. The source of the right to minority language
education is virtually the mirror image of the source
of the general right to education. Absent in
international instruments and provincial human
rights codes, this right is entrenched in section 23 of
the Canadian Charter The right to choose private
education is recognized internationally and in the
Québec Charter (s. 42). There is no explicit
provision in the Canadian Charter however
according to case law, there is an implicit
recognition in section 7 (liberty rights) of such a
parental right.

Freedom of Religion in Education

Freedom of religion is &undamentdl liberty right
found in international human rights instruments, the
Canadian Charterand the Québecharter. The
right of parents to guide the religious education of
their children is recognized internationally and in the
QuébecCharter (s. 41). Although theCanadian
Charter does not contain any provision about
freedom of religion and education, the general
provision guaranteeing freedom of religion has been
relied upon to defend parental interests in this
regard. As a liberty right, freedom of religion
prevents the State from interfering in the practice of
onés religion but does not require the State to
provide any support for the exercise of this right in
either public or private education.

Equality in Education
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Equality is a corner stone of all human rights
instruments providing freedom from discrimination,

Discrimination
Discrimination can be viewed as treating one person
differently from another without proper justification,
in a manner that involves some notion of injustice,
often termedinvidious or prejudicial treatment; it
does not matter whether discrimination is intentional
or not. The prohibition against discrimination
extends to both direct discrimination and indirect or
“adverse effettdiscrimination. The obligation not to
discriminate is not limitless; it only requires that the
accommodation bé&easonablein light of the facts
and circumstances of a particular case. In Canadian
education, discrimination on the basis of religion
typically arises when Catholics and Protestants
receive preferential treatment in comparison to
members of other faiths.

Special Programs and Affirmative Action
In this paper, we use the tefispecial progranisto
designate situations permitted in human rights codes
in Canada which would not qualify &affirmative
actior’ under theCanadian Charter The former
provide preferential treatment tesignatedgroups,
while the latter are limited to those programs which
ameliorate the conditions dfsadvantagedroups.

In Québec, special programs are provided for in
section 20 of the QuébeCharter which permits
otherwise discriminatory behaviour by, for example,
public and private denominational schools if the
behaviour can be justified by the nature of the
denominational school. Section 20, and like
provisions in other jurisdictions, serves to insulate
private action from challenge under provincial
human rights codes but it cannot serve to insulate
government action fronCanadian Chartemreview.

In other words, section 20 cannot itself be
discriminatory and if it were held to be so, it could
be challenged under ti@anadian Charter

Affirmative action programs are explicitly
permitted, but not required, by th€anadian
Charter (s. 15(2)). Consequently, they need to be
provided for in human rights legislation in order to
obviate a complaint of discrimination. The Québec
Charter provides for affirmative action programs
and a regulation provides for affirmative action
programs in education. However, it is unclear if a
school or other body could voluntarily initiate an
affirmative action program on its own or whether
such programs must be sanctioned by the Human
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equal protection and benefit of the law and
“affirmative actior for disadvantaged minaorities.

Rights Tribunal upon the request of the Human
Rights Commission.

u In R. v. Jones the Supreme Colrt
of Canada held that State regulation of priyate
schooling did not infringe the freedom of religion ¢f a
pastor who operated a private religious school.

L In Zylberberg v. Sudbury Board o
Education, the Ontario Court of Appeal struck dopn
opening and closing religious exercises which h3d a
denominational (Christian) bias and which students ere
obliged to attend unless an exemption was sought or] their
behalf by their parents.

L In Canadian Civil Liberties Assnv.
Ontario, the Court of Appeal found that both fhe
provincial regulatory framework and the curriculum
requirement imposing two periods per week of religjous
instruction in public schools constituted religipus
indoctrination and infringed the applicanfseedom o
religion.

L In Adler v. Ontario, parents, who fqr
religious reasons sent their children to private religgous
schools, challenged the absence of public funding for
these schools especially given that public funding Jwas
provided to the separate (Catholic or Protestant mingrity)
schools in Ontario. The Supreme Court of Cafada
rejected the petition.

L] An application claiming the right jo
religious schools within the public school system was
rejected by the Court of Appeal Bal v. Ontario.

A licit affirmative program would be difficult to
construct on behalf of Catholics or Protestants,
historically advantaged groups, but one could be
devised for members of other faiths. Such a program
could provide preferential treatment to members of
the faith in question but this would not allow it to
discriminate on the basis of other grounds (for
example, race or national origin).

Equality in Employment
Not surprisingly, employment has been a major
battleground  for  protection  from  direct
discrimination, adverse-effect discrimination and the
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search for affirmative action. For purposes of this
paper, we examined employment in relation to the

) In Islamic Schools Federation @f

Ontario v. Ottawa Board of Education the
applicants contiestaddbe vefusal Bbtre stiEmidagig to
elagruitsraitbataobdual Idolstiynizeiying taceseadalyon
Rt bt opdhne leckingdrine seneenopit dwashdelwye
stash abilliss sehbpigyeathprérdedsish tof aefigiom
gishtdoly days. The application was denied, it e|ng
held that the school board was under no obligatigry to
grant smich a requBsirgevin v. Commission scoldirp
régionale de Chamblythe Supreme Court of Candda
upheld a complaint by three teachers of the Jewish|faith
who were deducted salary for being absent to obserye the
religious holiday of Yom Kippour.

—

L] In Caldwellv. Stuart, a Catholic teacher
teaching in a private Catholic school, whose |job
performance was completely satisfactory, was dism|ssed
because she married a divorced person in a |civil
ceremony. The dismissal was upheld by the Supfeme
Court of Canada.

The most typical case for our purposes is that of
denominational positions for a denominational
employer. In such a case, religious discrimination
arises, not from a failure to accommodate the
employeés religion but from the employerreliance

on religion as @ona fideoccupational requirement.
Such cases are considered first in relation to the
nature of the employer and the employment setting
and second in relation to the job itself. As a general
rule, the courts have upheld the right to use
“denominational causeas grounds for hiring and
firing.

It is possible that a non-denominational
employer would hire someone for a denominational
position, for example a teacher of Catholic religious
instruction in a public school board. One must
undertake a similar analysis, but with less emphasis
on the employer and more on the position.

In the case of non-denominational positions for a
non-denominational employer, religious based
discrimination may occur directly - for example,
refusal to employ members of a particular religious
faith - or indirectly - for example, a work schedule
that has an adverse effect on members of a particular
religious faith. Non-denominational positions, as
defined by the denominational employer or decided
by the courts, are to be treated no differently from a
m  Subject to the above, the only international

instruments binding on Canada which are
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nature of the employer - non-denominational or
denominational - and the nature of the employment
position - non-denominational or denominational.

human rights perspective than employment in any
institution.

Rights of Children and Parents

Historically, the expressiofchildreris right$ would
have been considered an oxymoron; rights were
attained upon reaching thage of majority. Parents
were considered to have the right to make decisions
about children as the parents saw fit, as stated in an
early case‘The authority of the father to guide and
govern the education of his child is a very sacred
thing, bestowed by the Almighty, and to be
sustained to the uttermost by human law. It is not to
be abrogated or abridged, without the utmost
coercive reasoh.

Since then, the situation has changed
dramatically; today, parental authority is meant to be
exercised, nobver the child, buton behalf ofthe
child. In the vast majority of cases, parents act in the
best interests of the children and traditionally the
State has been reluctant to interfere in the private
ordering of family life except in cases where the
child’'s well being is clearly‘at risk” However, it
must be accepted that the interests of children and
parents will not always coincide. As observed by the
Ontario Court of Appeal, parents are solely the
proxies of their children and they must pursue what
is in their childrets best interests from the
perspective of the children, and not what is in their
best interests from the perspective of the parents.

Guiding Principles
The following provides a synthesis of the human
rights framework presented in this paper as a set of

guiding principles from the international,
constitutional and domestic law applicable to
Québec.

®m International law governs relations between
countries; in an individual human rights dispute,
they are used primarily as an interpretative guide
to the human rights provided for in domestic
law.

relevant to the issue of religion and schools are:
the International Covenant on Civil and
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Political Rights the International Covenant on
Economic, Social and Cultural Rightad the
Convention on the Rights of the Child

Section 93 acts, in part, as a constitutional shield
protecting “privileged treatmetit of certain
denominational school rights of Catholics and
Protestants; now that this shield no longer
applies to Québec, there is no inherent
requirement for the State to grant such
privileges.

TheCanadian Charteprovides for a wide range
of human rights subject only téreasonable
limits;” it applies to both the federal and
provincial legislatures and governments, and by
extension to public school boards and schools
because they operate “State agent$;section

33 allows the Government of Canada or a
provincial government to adopt a law which
infringes certain human rights including,
freedom of religion and equality rights.

The Québec Charter establishes a
comprehensive code of rights and freedoms
which regulates matters between the Province
and citizens as well as matters between citizens
themselves; it also containgraasonable limits
clause and an override provision; it must respect
the provisions of th€anadian Charter

The right to education is found in all relevant
international human rights instruments; the
Canadian Charterdoes not include a general
right to education but the QuébE&harter does

(s. 40); however, it is couched in terms which
make theight to education conditional upon the
scope and the standards provided for by law.

The right to minority language education is
found in theCanadian Chartexs. 23) but not in
international instruments or the Quéligrarter.

The right to choose private education is
recognized internationally and in the Québec
Charter (s. 42). There is no explicit provision in
the Canadian Charter however according to

case law, there is an implicit recognition in
section 7 (liberty rights) of such a parental right.

The State must pernfialternative structurégo
the public school system such as private schools
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and home schooling but the State retains the
right to regulate such schooling.

International human rights instruments, the
Canadian Charterand the QuebecCharter
protect freedom of conscience and religion as a
fundamental human right in public institutions.

Parents have a right to guide their childsen
education, including the choice of school in
keeping with their religious beliefs.

In the international instruments considered,
parental rights respecting religious instruction do
not give rise to any positive requirement on the
part of public educational authorities. Neither is
there anything explicit or implicit in the
Canadian Charter which would require the
provision of religious instruction. Section 41 of
the QuébecCharter is unique in this regard,
giving parents the right to require that such
instruction be provided in conformity with their
convictions.

Respecting the prohibition against

discrimination based on religion means that the
State cannot favour one religion over others nor
exclude one religion from benefits accorded to
others.

Education about religions in public schools is
permissible provided that it does not
discriminate in favour of particular religions nor
against others.

Religious instruction in public schools is

permissible if such provision does not

discriminate in favour of particular religions nor

against others; however, with the exception of
QuébecCharter (s. 41), there is no human right

to insist that such instruction be offered in public
schools.

Religious exercises in public schools are
permissible provided that such provision does
not discriminate in favour of particular religions
nor against others.

Accommodation for those not wishing to
participate in religious instruction or exercises
where offered may be provided by permitting
them to“opt out of or, alternatively, tdopt in’
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to, such activities; however, Ontario case law
suggests that merely allowing persons to opt out
International human rights instruments, the
Canadian Charterand the QuebedCharter
prohibit discrimination on the basis of religion in
public institutions.

Discrimination can be viewed as treating one
person differently from another without proper
justification, in a manner that involves some
notion of injustice, often termedhvidious or
prejudicial treatment; it does not matter whether
the discrimination was intentional or not.

The obligation not to discriminate requires one
to accommodate, that is, to take steps to avoid
the discriminatory situation but this duty is not
limitless; it only requires that the
accommodation béreasonabfein light of the
facts and circumstances of a particular case;
thus, employers, for example, can rely on a
“bona fideoccupational requiremento refute a
charge of discrimination in employment.

Affirmative action programs are intended to
undo “past wrongs; they are explicitly
permitted, but not required, by tH@anadian
Charter(s. 15(2)); consequently, they need to be
provided for in human rights legislation in order
to obviate a complaint of discrimination.

Respecting freedom of religion means not
interfering with an individués right to practice
his or her religion free from any form of
coercion; it does not require the State to support
such practice.

There is no obligation to provide State support
of private schools but if the State chooses to do
so, it cannot discriminate in favour of particular

religions nor against others.

We use the expressiofspecial progranisto
designate those situations permitted in human
rights codes in Canada, such as Québearter

(s. 20), which would not qualify d@affirmative
actior’ under theCanadian CharterThe former
provide preferential treatment tdesignated
groups, while the latter are limited to those
programs which ameliorate the conditions of
disadvantagedjroups.
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if they wish is insufficient accommodation.

Denominational schools may qualify ‘épecial
program$ (s. 20) which permitprima facie
discrimination, provided there is a rational
connection between the brand of discrimination
practised and the nature of the institution.

Affirmative  action programs cannot be

undertaken to benefit historically advantaged
denominational groups such as the Catholics and
Protestants.

Reasonabl&ona fideoccupational requirements
of a denominational nature which apgima
facie discriminatory may be imposed on
employees who occupy positions which have
denominational elements irrespective of whether
the employer is a denominational or non-
denominational school.

Occupational requirements of a denominational
nature which argerima faciediscriminatory may

not be imposed on employees who occupy
positions which do not have denominational
elements irrespective of whether the employer is
a denominational or non-denominational school.

Children have rights independent of their parents
and all decisions regarding children must be
made in theifbest interests.

Legislation that vests the right fopt in” or “opt

out’ of religious instruction or religious
exercises in parents, as opposed to allowing
parents to exercise the chddright on his or
herbehalf, might be held to infringe the ctsld
human rights as the framework of choice is not
based on the chilg“best interest.
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3.1 Introduction and Overview

The underlying ethos of human rights is that people are entitled to certain rights and freedoms just because they
are human beings. In order gqoalify as a human right, the right must be one which is possessed by all human
beings, and only by human beings; it must be possessed equally by all human beings and cannot, therefore, be
linked to a particular status (e.g. citizen, landowner). Human rights are universal because they are not bound by
time or spac&’ In other words, a human right applies to every human being, without regard to the century or
country in which the person livés.

Human rights comprise a broad range of, what has
Human rights are universal because been described adijrst generatiohrights, but also a range
they are not bound by time or space. of “second generatidrrights. First generation rights are
represented by the traditional civil and political liberties
such as freedom of speech, religion and the like, which do
not require the active conferral of a benefit. They are largedgativé in nature in that they restrain the stite
freedom of action in relation to individuals; they guarantee individuals, within reasonable limits, freedom from
state interference. Second generation rights, on the other hand, are perceived to guarantee to individuals access |
certain benefits or services and, in final analysis, are seen to impose on the state the obligation to provide or, at
least, to ensure provision of those benefits or services.

The word“right” is used to express a moral entitlement - what we believe peaogle to possess.
However, moral rights are small comfort to someone who is being oppressed. In order to prevent such oppression,
the normative values underlying human rights have been translatéeigataghts. Only legally enshrined rights
can be enforced through the courts. At the present time, human rights are found in a variety of international,
constitutional and domestic laws. In the next three sub-sections, we will provide an overview of these major
sources of human rights, followed by a brief discussion of the guiding principles for interpreting these rights.

3.1.1 International Human Rights Instruments
Scope and Application

Among the various international human rights instruments, there are four to which Canada is a signatory that are
of particular interest to this pap@r:

. Universal Declaration of Human Rigl“{fé[Universal Declaratioify

. International Covenant on Civil and Political Right§Covenant];

. International Covenant on Economic, Social and Cultural Rigl@®venant I); and
. Convention on the Rights of the CHilfConventiof

ZUniversality underpins human rights frameworks leaving no room for the notielativity of human rights.In
other words, one cannot allow ftlocal’ customs or practices which depart from accepted norms.

#\We would note that there exist two international instruments which are not of importance and which we do not
discuss. First, there is the UNESGdnvention against Discrimination in Educatig1962) 429 U.N.T.S. 93) but as
Canada has not ratified this convention it is of no force and effect in this country; second, theieislahation on the
Elimination of All Forms of Intolerance and Discrimination Based on Religion or Bflidfl. Doc. A/Res/36/55
(1981)]which, being a mere declaration, is not binding.
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The most ubiquitous expression of human rights |$\ternational law governs relations

contained in thdJniversal Declarationwhich provides : T
for a variety of human rights and freedoms, includin etween . Count”.es' Inan individual
man rights dispute, they are used

those pertaining to religion, education and equality. The- ! ! ) -
Covenantsas their names imply, deal with a variety oprimarily as an interpretative guide to

economic, social, civil and political rights. Thethe human rights provided for in
Conventionthe most recent instrument on human rightgjomestic law.

is especially noteworthy because it explicitly confers om

children a broad spectrum of the rights dealt with in the

Convenantd”

It is important to note that thdility of these instruments varies considerably. Fogarty states that Canada
only has amoral commitmento support théJniversal Declaration which “was not generally conceived as law,
and had no binding effect on member st&t8sBy contrast, th€ovenantsaind theConventionaretreatieswhich
are binding on member states. An international treaty, like any contractual agreement, binds only the parties to
that agreement, in this case various states, and does not give fifgrdoparty rights. In other words,
individuals, who are not signatories to the agreement do not automatically acquire rights which can be enforced
by the courts. An exception to this general rule occurs with resp€civenant lbecause it contains &ptional
Protocol which Canada has signed, that provides for the investigation of individual complaints by an
international Human Rights Committee. However, even here, the Committee has no authority to impose any
sanction if it finds that the state has violated a right contained i€dlrenant The most notable such case in
Canada is that of Sandra Lovelace which alleged cultural and gender discrimination unideiiathedct™
Although there was nkegal result(i.e. a court ordered action), it ended ipdditical result through changes to
theIndian Actthat remedied the problefh.

Most recently the Human Rights Committee has agreed to investigate a complaint alleging that the
funding of separate schools in Ontario, coupled with the lack of funding for private schools, is discriminatory
despite a Supreme Court of Canada ruling to the corffrary.

Although international instruments may be of little direct use in pursuing a human rights case, this is not
to say that they are not important. In addition to creating political pressure, they may be resorted to as a guide to
interpreting“ambiguous provisions of a domestic statute ... provided the domestic statute does not contain express
provisions contrary to or inconsisténwith the international treal§f! The rationale for having recourse to
international treaties as a guide to the interpretation of ambiguous statutory provisions is the so-called
presumption of conformity:... an enactment should be interpreted, as far as practicable and its language admits,
in conformity with the rules of international la" Even instruments to which Canada is not a signatory (e.g.
the EuropeaiConvention for the Protection of Human Rights and Fundamental Fre&#9nwan be used by the
courts to interpret human rights legislatf6hAs stated, by Dickson, C.J.C. dissentingReference re Public
Service Employee Relations Att

In short, though | do not believe the judiciary is bound by the norms of international law in interpreting the
Charter, these norms provide a relevant and persuasive source for interpretation of the provisions of the
Charter, especially when they arise out of Caradaternational obligations under human rights
conventions.

Reasonable Limits

Guaranteeing human rights and freedoms almost always involegaacing a¢t as according rights to some

may affect the rights of others. Thus, to deal with such realities, human rights instruments often contain a
provision which permits a government to impdseasonable limitson the human rights of persons. The
limitation provisions found in international human rights instruments are often more restrictive that those found in
the Canadian and Québ&hartersin that they may only be resorted to by a state solely fofghepose of

gee text surrounding endnote 134, for a discussion of this recent case.
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promoting the general vyelfa’i’%i or where necessafyo protect public safety, order, health, morals or the rights
and freedoms of other&"”

Override Provisions

Whereas limitation clauses allow a government to impose reasonable limits on guaranteed rights and freedoms,
the override power is a political compromise and a concession to the principle of legislative sovereignty that
allows a state to enact a law which negates one or more

human rights. Override provisions are not genera# - —

found in international human rights instrument. THEverride provisions are not generally
exception isCovenant Iwhich permits the negation of found in international human rights
human rights but onlyin time of public emergency instrument.

which threatens the life of the nation and the existence of
which is officially proclaimed™ However, the
provision states that such derogation taot involve discrimination solely on the ground of race, colour, sex,
language, religion or social origfnn addition to including religion in its list of protected grounds, the provision
specifically states that no derogation may infringe upon the fundamental freedétnsugft, conscience and
religion”

u International law governs relations between countries; in an individual human rights dispute, it is used
primarily as an interpretative guide to the human rights provided for in domestic law.

u Subject to the above, the only international instruments binding on Canada which are relevant to the issue
of religion and schools are: tteternational Covenant on Civil and Political Rightke International
Covenant On Economic, Social and Cultural Rights] theConvention on the Rights of the Child

3.1.2 TheCanadian Charter
Scope and Application

The advent of th&€€Canadian Charterin 1982 heralded a new era in human rights in Canada. Until that date,
constitutional questions were largely concerned with whether a particular legislative provision fell within the
competence of the legislature in question or, in the case of educational statutes, whether the provision infringed
the denominational rights contained in section 93. In 1982, this situation changed dramatically with the
constitutional entrenchment of tk@mnadian Charteby virtue of theConstitution Act, 198?*'v which also states
that “the Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the
provisions of the Constitution is, to the extent of the inconsistency, of no force ot Bffect

The courts have observed that wHike liberal and not overly legalistic approach should be taken to
constitutional interpretatiohthe interpretation of th€anadian Chartefis constrained by the language, structure
and history of the constitutional text, by constitutional tradition, and by the history, traditions and underlying
philosophies of our society™ It appears that the courts are agreed that the interpretation Gfatiaian
Charter calls for“a generous interpretation, avoiding what has been c#fiecausterity of tabulated legalism
suitable to give to individuals the full measure of the fundamental rights and freedoms reféft&d to
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The Canadian Charterapplies to both the federal and provincial legislatures and governfiiénts;
however, it was not meant, except to the extent expressly
- - provided for therein, to otherwise alter the division of
The Canadian Charter provides for a powers between the federal and provincial governments.
wide spectrum of human rights and TheCanadian Chartedoes not apply to matters which do

freedoms, including fundamental not involve government (e.g. employment in a private

freedoms, equality rights and minority company). Human rights in such matters are governed by
Ianguage’educational rights federal and provincial human rights legislation, depending

on whether the matter comes under one jurisdiction or the
other.

Although the application of th€anadian Charterto education has been the subject of speculation and
litigation, it is now generally agreed that it applies to public school boards in C&fiaktae Canadian Charter
applies to public school boards and schools, as well as their officials, because they ofgtate agents- that
is on behalf of the State. Although private schools and their officials are not regarded as State agents and not
subject toCharter standards, the legislation governing private schools, like any government legislation, must
respect these standards. Thanadian Charterprovides for a wide spectrum of human rights and freedoms,
including fundamental freedoms, equality rights and minority language educational righ@arfddian Charter
also contains a number of general interpretive guidelines, including the requirement that it be construed in a
manner:

. “consistent with the preservation and enhancement of the multi-cultural heritage of
Canadian™
. consistent with the fact that thfeights and freedoms referred to in it are guaranteed

equally to male and female persdg.

At first blush, one might assume that the newly entrenched freedom of religion and equality rights and these
guiding principles would contradict the provisions of section 93, given that the latter were restricted to
denominational rights existing by law at the time a province joined the Union. Recognizing this potential conflict,
the framers of th&€anadian Chartetincluded section 29:Nothing in this Charter abrogates or derogates from

any rights or privileges guaranteed under the Constitution of Canada in respect of denominational, separate or
dissentient schoolsin other words, as successfully argued by the Government of Ontario in the reference case
regarding Bill 30, the act which extended full funding to separate schools in Cfftsémtion 93 rights are
immune from &anadian Chartechallenge.

Reasonable Limits
In theCanadian Charterthe“reasonable limitsclause is found in section 1:

TheCanadian Charter of Rights and Freedogusrantees the rights and freedoms set out in it subject only
to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
society.

Section 1 provides the respondent with a defence if someone challenges a law or government action as a violation

of some specific human right; the burden of establishing that defence rests with the defendant. Moreover, it is

important to note that under ti@@anadian Chartetthe reasonable limits must Berescribed by laty that is, it

must not be an arbitrarily imposed restriction, but a legally imposed one wlfiatieiguately accessible to the

public’ and“formulated with sufficient precision to enable [persons] to regulate their condutt8 in other

words,“reasonable limitscannot be set by practice or administrative fiat.
The leading case respecting the interpretation of sectioiR lvisOake

for a law to satisfy section"*"

§>’<xxiv

which set forth four criteria
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1. Sufficiently important objective: The law must pursue an objective that is sufficiently important to
justify limiting a Charter right.

2. Rational connection: The law must be rationally connected to the objective.

3. Least drastic means: The law must impair the right no more than is necessary to accomplish the
objective.

4. Proportionate effect: The law must not have a disproportionately severe effect on the persons to

whom it applies.
Override Provisions

Section 33 allows the Government of Canada or a provincial government to adopt a law which is contrary to the
provisions of one or more of the followitharterrights and freedoms: fundamental rights (s. 2), legal rights (ss.
7-14) and equality rights (s. 15). However, if a government wishes to do so, it must declare in the law that it shall
operatenotwithstandingone of these provisions. Such a declaration is valid for a period of five years but may be
renewed for an indefinite number of five-year periods. Thus the only constraints imposed on the exercise of the
override power relate to matters of form, that is how it may be invoked by a legislative body, but not as to when
or why it may be invoked. Thus, all that is necessary for the federal or provincial government to invoke the
override power, is for it to declare in the law that the law shall opeiteithstandingone or more of the
protected rights.

u Section 93 acts, in part, as a constitutional shield protectniyileged treatmerit of certain
denominational school rights of Catholics and Protestants; now that this shield no longer applies to
Québec, there is no inherent requirement for the State to grant such privileges.

u The Canadian Chartemprovides for a wide range spectrum of human rights subject origdsonable
limits;” it applies to both the federal and provincial legislatures and governments, and by extension to
public school boards and schools because they operatState agent$; section 33 allows the
Government of Canada or a provincial government to adopt a law which infringes (among others),
freedom of religion and equality rights.

3.1.3 The QuébecCharter
Scope and Application

All provinces have enacted human rights cd8&swhich are commonly regarded as embodyfiiumdamenta

Ixxxvii

or “guasi-constitutionallaw; that is they arélegislation ... of a very special nature ... [which] declares public
policy regarding matters of general con¢&M" or
legislation which is'not quite constitutional but certainly

more than ordinaiylegislation™ The Québec Charter establishes a

The QuébecCharter of Human Rights and COmMprehensive code of fundamental
FreedomgQuébedChartei] establishes a comprehensivdights and freedoms which serves to
code of fundamental rights and freedoms which regulattemplement the rights guaranteed in the
matters between the Province and citizens as well @ynadian Charter.
matters between citizens themselves. The Quélree
Charter, like other provincial codes, serves to
complement the rights guaranteed in @&nadian Charter Being an act of the provincial legislature, it falls
within the purview of theCanadian Charter thus, to the extent that it may unreasonably infringe upon a
fundamental freedom or right, or be otherwise inconsistent witGaimadian Charterit will be inoperative.

Reasonable Limits
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QuébedCharter:
9.1. In exercising his fundamental freedoms and rights, a person shall maintain a proper regard for
democratic values, public order and the general well-being of the citizens of Québec.

In this respect, the scope of the freedoms and rights, and limits to their exercise, may be fixed by
law.

This limitation has been equated to section 1 ofxaeadian Charteland the Supreme Court of Canada has used
the Oakes test to determine whether a defence under section 9.1 is“VHlivever, section 9.1 only applies to

the fundamental rights and freedoms found in sections 1 to 9 (which include the freedoms of religion and
conscience); it does not apply to the full panalopytafman rights and freedomembodied in the Québec
Chartersuch as, for present purposes, equality rights or education’fights.

Override Provisions

The special nature dfuman Rights Codes underlined by the fact that the codes of most jurisdictions contain
some type ofprimacy clausg that is a provision which states that other legislation must conform to the rights
found in theCode Three jurisdictions include a blanket primacy provisfor8ix other jurisdictions, including
Québec, have adopted“motwithstanding clause, which requires a specific declaration in an act before its
provisions can override a provision of tGede*" However, the primacy provision of the Quél&itarter only

applies to three of the four classes of rights provided for therein: (1) the fundamental rights and freedoms,
including freedom of conscience and religion and equality; (2) political rights; and (3) judicialfightedoes

not include the fourth class téconomic and social rights sections 39 to 48, such as the education rights.

u The QuébecCharter establishes a comprehensive code of rights and freedoms which regulates matters
between the Province and citizens as well as matters between citizens themselves; it also contains a
“reasonable limitsclause and an override provision; being an act of a provincial legislature, it must
respect the provisions of tli@anadian Charter

3.2 Human Right to Education
3.2.1 Rightto Education

The right to education is found in all relevant international human rights instruments. By contr@sindden

Charter does not include a general right to education. At the provincial level, Québec and Saskatchewan alone
include education as a human right in their respective human rights*toBRetevant provisions from these
instruments are reproduced below.

Convention

28 (1) States Parties recognize the right of the child to education, and with a view to achieving this right
progressively on the basis of equal opportunity, they shall, in particular:

(a) make primary education compulsory and available free to all;

(b) encourage the development of different forms of secondary education, including general and vocational
education, make them available and accessible to every child, and take appropriate measures such as the
introduction of free education and offering financial assistance in case of need;

QuébedCharter.
40. Every person has a right, to the extent provided for by law, to free public education.

Saskatchewan Human Rights Code
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13(1) Every person and every class of persons shall enjoy the right to education in any school ... or place of
learning, ... without discrimination because of his or their race, creed, colour, sex, marital status, disability,
nationality, ancestry or place of origin.

On the international level, it is important to stress that the right to education is the figle déodcompulsory
education, at least at the elementary level. Thus, there is no requirement that it be publicly provided, merely
funded. Generally, a right does not include any notion of compulsion; its inclusion here suggests that the
obligation to attend school is directed toward parents and the State to ensure that children actually benefit from
their right to education.

On the provincial level in Canada, the Québec provision is couched in terms which maigttihe
education conditional upon the scope and the standards provided for by law. In other words, if there were no
Education Acttonferring a right to education, this section of @mlewould not create such a right. In a recent
decision, the Québec Court of Appeal cited with approval Professor Gastatement that Québec school law
does not, strictly speaking, provide for the right to education, but rather for the right to those educational services
set forth in law"" The Court thus affirmed that section 40 of the Quélisarter cannot give rise to educational
rights beyond those otherwise provided for by law.

The Saskatchewan provision is arguably a stronger expression of the right to education because it is not
qualified by reference to othéstandards provided for by latt can therefore be thought of as an independent
right;?® however, there is no requirement that such education be free. On the other hand, any substantive right
arising from the Québec provision depends on the existence of another en&¢tment.

u The right to education is found in all relevant international human rights instrumentSatiaelian
Charterdoes not include a general right to education but the Quéhater does (s. 40); however, it is
couched in terms which make thight to education conditional upon the scope and the standards
provided for by law.

3.2.2 Right to Minority Language Education

The source of the right to minority language education is virtually the mirror image of the source of the general
right to education. Absent in international instruments and provincial human rights codes, this right is entrenched
in section 23 of th€anadian Charterlt is interesting to note that in this case, the right is vested in parents who
are Canadian citizens.

Section 23 protects English as a minority language in Québec and French as a minority language in every
other province. It is intended to provide access to minority language instruction and facilities for children of
eligible Canadian citizens, where numbers warrant.

There are three possible bases of eligibility: {f@m— - —
“first language learned and still understootithe parent Section 23 protects English as a minority
is the minority language in question; the parent wdanguage in Québec and French as a
educated at the elementary level in Canada in thginority language in every other
minority language in question; the parent has anott Fovince.
child who has received or is receiving primary o
secondary school instruction in the minority language in
guestion in Canada. However, the first of these criteria does not apply in Québec. According to section 59 of the
Constitution Act, 1982uch a right will only apply in Québec when the Government of Québec so agrees

*The Saskatchewan provision could be interpreted to mean that it does not accord a right to education per se but
merely that such right (to the extent it exists independently aEduk) shall be exercised without discrimination. However,
where the Legislature did not intend to confer a right, but rather merely prohibit discrimination, a different wording is used
(e.g.“No person shall: (a) deny to any person or class of persons the opportunity to purchase any commertja. unit ...
10(1)).
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The qualifier"where numbers warréhis applied separately to the right of access to minority instruction
and, what the courts have called, theanagement and conttadf minority language education. The drafters of
the Canadian Chartefforesaw that there might be situations where the number of qualified students justified the
provision of minority language instruction but not the provision of distinct facilities, which presumably would
require a higher number of qualified students. Within these parameters, each provincial government is free to
create its own legislative scheme for education in general and minority language education in particular.

n The right to minority language education is found in@amadian Chartes. 23) but not in international
human rights instruments or the Quétidnarter.

3.2.3 Right to Choose Private Education

The right to choose private education subsumes two potential rights: the right to choose private schools and the
right to choose home schooling as an alternative to public education. Internationally, the right to choose private
education figures in bot@ovenant lland theConvention There is no explicit provision in th@anadian Charter

however according to case law, there is an implicit recognition in section 7 (liberty rights) of the parental right to
direct childrens education, including choice of private scho8iiigAt the provincial level, the only human

rights code that provides parents with an explicit right to choose private education is the ChabecAll such

rights are subject to the staeight to control private educational institutions. The relevant provisions of the
foregoing are reproduced below.

Covenant Il

13(3) The States Parties to the present Covenant undertake to have respect for the liberty of parents and,
when applicable, legal guardians to choose for their children schools, other than those established by the
public authorities, which conform to such minimum educational standards as may be laid down or
approved by the State and to ensure the religious and moral education of their children in conformity with
their own convictions.

(4) No part of this article shall be construed so as to interfere with the liberty of individuals and bodies to
establish and direct educational institutions, subject always to the observance of the principles set forth in
paragraph 1 of this article and to the requirement that the education given in such institutions shall conform
to such minimum standards as may be laid down by the State.

Convention

29(2) No part of the present article or article 28 shall be construed so as to interfere with the liberty of individuals
and bodies to establish and direct educational institutions, subject always to the observance of the principle set forth
in paragraph 1 of the present article and to the requirements that the education given in such institutions shall
conform to such minimum standards as may be laid down by the State.

Canadian Charter:
7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental justice.

QuébedCharter.

42. Parents or the persons acting in their stead have a right to choose private educational establishments for
their children, provided such establishments comply with the standards prescribed or approved by virtue of
the law.

McGill University



A Human Rights Perspective: An Alternative Frame for the Debate 30

The right of parents inscribed @ovenant ll(art. 13(3)) is a liberty right to choose private schooling as an option

but this right does not appear to extend to home schooling. It does not confer entitlement to any benefit such as
the funding of private schools. It merely prevents the state from prohibiting private schools but, as suggested
above, it does not prevent the state from regulating tffe@ovenant llreinforces this liberty right by explicitly
recognizing the right of persons and bodies to establish
The Québec Charter, like the Private educational institutions, subject to state regulation

international instruments. confers no and the parameters governing the right to education

iah f . stipulated in the instrument (art. 13(4)). It is interesting to
rngnt to state support Of private e that this latter provision is repeated in @mavention

schooling. (art. 29(2)) but the right of parents to choose private

schools for their children is not. As will be discussed
below (see section 3.5), this omission is consistent with the

shift from the rights of parent®ver’ their children to the rights of children exercised by parents on their behalf

and in their‘best interest.

On the matter of the right of parents to choose private schooling for their children, the Qhéliec(s.

42) conforms to the provisions @ovenant Ij the right of choice is the parents and the right of the state to

regulate private schooling is explicitly recognized. Moreover, the Quélieuter, like the international

instruments, confers no right to state support of private schooling. As in the case of the right to education, this

provision has no primacy over other legislation.

u The right to choose private education is recognized internationally and in the (Wisdoéer (s. 42).
There is no explicit provision in th€anadian Charter however according to case law, there is an
implicit recognition in section 7 (liberty rights) of such a parental right.

u The State must permfalternative structuréso the public school system such as private schools and
home schooling but the State retains the right to regulate such schooling.

3.3 Human Right to Freedom of Religion in Education
3.3.1 Overview

As discussed above, freedom of conscience and religion “fandamentdl liberty right and is found in
international human rights instruments, @&nadian Charterand four provincial human rights coddsgcluding

the QuébecCharter. In addition, certain rights respecting religion in education are contained in international
human rights instruments and the QuéBbarter. The relevant provisions are reproduced below.

Covenant I

18(1) Everyone shall have the right to freedom of thought, conscience and religion. This right shall include
freedom to have or to adopt a religion or belief of his choice, and freedom, either
individually or in community with others and in public or private, to manifest his religion
or belief in worship, observance, practice and teaching.

Convention:
14(1) States Parties shall respect the right of the child to freedom of thought, conscience and religion.

(3) Freedom to manifest osereligion or beliefs may be subject only to such limitations as are prescribed
by law and are necessary to protect public safety, order, health or morals, or the
fundamental rights and freedoms of others.

Canadian Charter:

2. Everyone has the following fundamental problems:
(a) freedom of conscience and religion; ....
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QuébecCharter.

3. Every person is the possessor of the fundamental freedoms, including freedom of conscience, freedom of
religion, freedom of opinion, freedom of expression, freedom of peaceful assembly and freedom of
association.

The essence of freedom of conscience and religion has been set forth in a unanimous Supreme Court of Canad
decision inR.v. Big M Drug Mart[Big M Drug]:*

The essence of the concept of freedom of religion is the right to entertain such religious beliefs as a person
chooses, the right to declare religious beliefs openly and without fear of hindrance or reprisal, and the right
to manifest belief by worship and practice or by teaching and dissemination.

The Court further stated that freedom c¢de characterized by the absence of coercion or restiiot that
included in the idea of coercion dfiadirect forms of control which determine or limit alternative courses of
conduct available to othets.In addition, it is made expressly cleaBiy M Drug that section 2(a) also protects
the freedom of non-believets:

Equally protected ... are expressions and manifestations of religious non-belief and refusals to participate in
religious practice. It may perhaps be that freedom of conscience and religion extends beyond these
principles to prohibit other sorts of governmental involvement in matters having to do with religion.

While none of the freedoms enshrined in @anadian Chartelare absolute, it appears that, in the Csuwiew,
the circumstances in which the freedom of conscience and religion may be circumscribed are rather narrow (and
may only arise when necessary to protect others from Harm):

Freedom means that subject to such limitations as are necessary to protect public safety, order, health, or
morals or the fundamental rights and freedoms of others, no one is to be forced to act in a way contrary to
his beliefs or his conscience.

u International human rights instruments, @&nadian Charteand the QuebeCharter protect freedom of
conscience and religion as a fundamental human right in public institutions.

3.3.2 Parent$Rights to Guide the Religious Education of Their Children

The right of parents to guide the religious education of their children is recognized i@dyahant land the
Convention there is no provision in th€anadian Chartedealing specifically with this right and one must rely

on the more general provisions in sections 7 (liberty rights) and 2(a) (freedom of religion) (both cited above). At
the provincial level, the only human rights code that provides some recognition of parent rights in this regard is
the Québe€harter. The relevant provisions of the foregoing are reproduced below.

Covenant I

18(4) The States Parties to the present Covenant undertake to have respect for the liberty of parents and,
when applicable, legal guardians to ensure the religious and moral education of their children in conformity
with their own convictions.

Convention:

14(2) States Parties shall respect the rights and duties of the parents and, when applicable, legal guardians,
to provide direction to the child in the exercise of his or her right in a manner consistent with the evolving
capacities of the child.

QuébecCharter.
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41. Parents or the persons acting in their stead have a right to require that, in public educational
establishments, their children receive a religious or moral education in conformity with their convictions,
within the framework of the curricula provided for by law.

In the international treatment of religion and education,

we see another example of the shift in attitude\she
concerning parental and childréengghts. The two
Covenantsrecognize the right of parents to ensure tl

right of parents to ensure the
Jgligious and moral education of their

religious and moral education of their children ir?h”_dren is a liberty righ_t and doe§_n011
conformity with their own conviction¥. Once again, Oblige the state to provide for religious
this is a liberty right and does not oblige the state ipstruction in public schools.

provide for religious instruction in public schoffs.

Moreover, there is some case law on the application of a
provision of theFirst Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms
that enjoins the state teespect the right of parents to ensure such education and teaching in conformity with their
own religious and philosophical convictioti§, namely that™

The second sentence of Article 2 of the Protocol does not prevent the State from imparting through
teaching or education information or knowledge of a directly or indirectly religious or philosophical kind. It
does not even permit parents to object to the integration of such teaching or education in the school
curriculum or otherwise all institutional teaching would run the risk of proving impractical....
[Nevertheless, the State] in fulfilling the functions assumed by it in regard to education and teaching must
take care that information or knowledge included in the curriculum is conveyed in an objective, critical and
pluralistic manner. The State is forbidden to pursue an aim of indoctrination that may be considered as not
respecting the parents. convictions. That is the limit of what must not be exceeded.

Commenting on this provision, Evans states that:

Article 2 ... does not however prevent them [children] from being educated under a system to which the
parents have objection. Nor does it prevent them from receiving information on matters to which parents
object. What is prevented is compulsory participation in acts of religious worship and classes which teach a
religious or philosophical beliehs a belief: compulsory religious instruction is suspect; religious
knowledge is not.

Similarly, in another cas&,the mandatory participation of children in the study of the history of religion and
ethics did not violate the rights of atheist parents as alleged by the compl&ir&mis, parental rights are given
a restricted interpretation.

Contrary to international human rights instruments, the Québecter includes the provision cited

above which gives parents the right to require public schools to provide their children with religious or moral
instruction. The only caveat included in the text is that such provision must be within the curricular framework
provided by law. In other words, section 41 requires that the public school curriculum include MRI which meets
the wishes of parentghatevertheir denomination.

In the international instruments considered, parents have a right to guide their Ghiktiecation,
including the choice of an educational establishment in keeping with their religious beliefs but these
provisions do not give rise to any positive requirement on the part of public educational authorities.

There is nothing explicit or implicit in th€anadian Charterwhich would require the provision of
religious instruction. Section 41 of the Quélaarteris unigue in this regard, giving parents the right to
require that such instruction be provided in conformity with their convictions.

In this case, parents were allowed to opt out of this course provided that they arranged for comparable instruction

outside school; however, this element does not appear to have been critical in reaching the decision.
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Moreover, like section 42 of the Québ@barterwhich provides for education in private schools, section 41 does

not have primacy over other legislation. Thus, if present or future legislation (see section 5.4.1) were deemed to
be in conflict with section 41, then the normal rules of statutory interpretation for the resolution of such conflicts
would apply. However, if the Government simply abrogated the provisions of the Act (or other legislation) which
provided religious instruction, there would be no legislatiarconflict’ with section 41. In such circumstances,
parents could rely on section 41 in the absence of any provisions to the contrary to insist on the provision of
religious instruction in public schoaols.

3.3.3 Case Law from Other Provinces

Although theCanadian Charteidoes not contain any specific language about freedom of religion and education,
the general provision guaranteeing freedom of conscience and religion has been relied upon to defend parental
interests in this regard. The education legislation of all Canadian jurisdictions provides for compulsory attendance
at public schools unless a specified exception applies; in every jurisdiction, these exceptions include the
possibility of private schooling and home schoofihddowever, the state reserves the right to verify the quality

of this alternative to public schooling. Because of the provision of the private educational alternatives, the
compulsory attendance requirements have never been, nor indeed could they be, the subject of a challenge base
on a freedom of religion argument. However, the right of the state to regulate private schooling has been
challenged in a landmark cagey. JonegJone$.

R.v.Jones

In Jones a pastor, was prosecuted for refusing to apply for provincial certification of the instruction he was
providing his and a number of other children. It was Jones
position that to seek certification would contravene his

In Jones the Supreme Court of Canada religious belief that God, not the government, had final
held that State regulation of private authority over the education of his children. It appeared
schooling did not infringe the freedom that Jones had no objection to his academy being inspected

f reliai f t h ted by government authorities; his objection lay in having to
ot refigion ol a pastor Who operaled a ,piain state approval of his activities. The case was

private religious school. appealed up to the Supreme Court of Canada. There, the
majority held that the certification requirement did not
constitute even prima facieviolation of the Jonésection 2(a) freedonf§:

It accommodates it. It envisages the education of pupils at public schools, private schools, at home or
elsewhere. ... [Itf] permits the existence of schools such as the appellants .... It is a flexible piece of
legislation which seeks to ensure one thing - that all children receive an adequate edllcation.

Zylberbergv. Sudbury Board of Education (Director)

While Jonesdealt with parental rights in the context of private education, several more recent cases have tested
these rights within the public school system, beginning #ytherbergv. Sudbury Board of Education (Director)
[Zylberberd.”™" This case challenged the validity of opening and closing religious exercises which had a
denominational (Christian) bias and which students were obliged to attend unless an exemption was sought on
their behalf by their parents. The complaint was upheld and maintained on appeal, where the court stated:

%The minority held that requiring the appellant to seek certification was a prima facie violation of section 2(a) but
that it was saved by section 1.
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While the majoritarian view may be that ... [the scheme] confers freedom of choice on the minority, the
reality is that it imposes on religious minorities a compulsion to conform to the religious practices of the

CXV

majority....

... The exemption provision imposes a penalty on pupils from religious minorities who utilize it by
stigmatizing them as non-conformists and setting them apart from their fellow students who are members
of the dominant group. In our opinion, the conclusion is inescapable that the exemption provision fails to
mitigate the infringement of freedom of conscience and religion by the ... [legis@fion].

The majority of the court were of the view that the legislation ignored the feelings of young children, failed to
accommodate the multi-cultural nature of Canadian
society which is explicitly recognized by section 27 Qf
the Canadian Charterconstituted ddenigration of the In  Zylberberg the Ontario Court of
minorities freedom of conscienccexvﬁand religion .. Appeal struck down opening and closing
yvhlch is not‘lnsubstanna_l or trivial”™ and falle_d to religious  exercises which had a
impair the appellantsection 2(a) freedoms as little as . _ :
possible™" Indeed, it must be noted that the majorit§jer_]om'nat'onaI (Chr'St'ar_]) bias  and
suggests that natll religious opening exercises needvhich students were obliged to attend
be proscribed; exercises that reflect a broad range Wwiless an exemption was sought on their
religious and philosophical perspectives and whidbehalf by their parents.
give primacy to none, and which are thus in keepifig
with the spirit of section 27, may well be
constitutionally acceptable.

It may be noted that the reasoningdplberbergwas adopted in both the British Columbia case of
Russowv. A.G. British Columbig®™ and Manitoba Association for Rights and Liberties Invc.Manitobga®™
where the constitutionality of school opening and closing exercises were challenged. It was also relied on in
another Ontario cas€anadian Civil Liberties Assw Ontario (Minister of Education)Elgin County,”* dealing
with freedom of religion and religious instructioh.

Canadian Civil Liberties Assiv. Ontario (Minister of Education)

At issue inElgin Countywas the constitutionality of a curriculum requirement imposing two periods per week of
religious instruction in public schools. The pertinent legislation also provided an exemption from religious
instruction for pupils whose parents objected to their participation. The school board in question had developed its
own curriculum on religious instructidf.

The Ontario Divisional Court rejected the petition of the parents but its decision was reversed by the
Court of Appeal which framed its consideration of the petition in terms of teachiegion versus teaching
aboutreligion:

The crucial issue in this appeal is whether the purpose and the effects of the regulation and the curriculum
are toindoctrinate school children in Ontario in the Christian faith. If so, the rights to freedom of
conscience and religion under s. 2(a) of @@adian Charter of Rights and Freedomrsd the equality

rights guaranteed under s. 15 of the Charter may be infringed. On the other hand, it is conceded that

although the distinctions between religiotsxercises, “instruction’ etc. are sometimes blurred, generally the
term “religious exercisésrefers to observances, practices or rituals, such as the recital of prayers; theeligious
instructiorf is more ambiguous as it is used to refer to the teadifiageligion (e.g. catachism class) and teachinguta
religion (e.g. course of comparative religions).

*This curriculum was at first exclusively Christian, but the board subsequently modified it to incorporate sections
about other religions. Parents were given three options with respect to participation in this program: (a) take paur (b) opt f
an alternate program taught in clergy run classes; (c) opt out completely. A group of parents challenged both the provincial
regulatory framework and the curriculum of the school board.
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education designed to teach about religion and to foster moral values without indoctrination in a particular
religious faith would not be a breach of the Charter. It is indoctrination in a particular religious faith that is

alleged to be offensivi xi

After a lengthy analysis, the Court of Appeal found that both the regulatory framework and the curriculum
provided for religious indoctrination and that the provisions of the latter concerning other religions did not
mitigate this finding. In terms of the exemption provisions, the Court restated its concluggibénberg(see
above).

It should be noted thdtlgin Countydid not deal
In Elgin County, the same Court of with the right to have religious instruction in public

Appeal found that both the provincial Schools; the action was confined to a response to the
regulatory framework and the opponents of such instruction, as no motion was filed by

. . . . the supporters of the existing system alleging that they
CumCUIum requirement |mposmg. two were entitled to religious instruction as provided.
periods per week of religious Although the absence of such a claim does not prove that
instruction in public schools constituted it could not have been made, we feel confident in asserting
religious indoctrination and infringed that no such rights exist un_der human rights Iegjslation in
the applicants freedom of religion. Canada. As sho_wn_abov_e in re_Iatlon to international Iaw,

freedom of religion is a liberty right that does not require
the State to provide benefits. Furthermore, this explicit
conclusion was reached by the Ontario Court of Appeal in
Bal v. Ontario[Bal] which denied the applicants the right
to the provision of religious schools within the public
school systefi™ The Court likened the petition to that madeAidler v. Ontario [Adleq“™" respecting the
funding of private religious schools, which the State is not required to do either. As stated by the trial judge in
BaI:CXXV

The public school system is secular, it does not present the opportunity for education in any particular
denomination or faith. The objective is to provide non-denominational education. Should parents desire that
their children have a religious education, they must assume the cost.

u Respecting the prohibition against discrimination based on religion means that the State cannot favour
one religion over others nor exclude one religion from benefits accorded to others.

u Education about religions in public schools is permissible provided that it does not discriminate in favour
of particular religions nor against others.

u Religious instruction in public schools is permissible provided that such provision does not discriminate
in favour of particular religions nor against others; however, with the exception of QURb#er (s.
41), there is no human right to insist that such instruction be offered in public schools.

u Religious exercises in public schools are permissible provided that such provision does not discriminate
in favour of particular religions nor against others.

n Accommodation for those not wishing to participate in religious instruction or exercises where offered
may be provided by permitting them topt out of or, alternatively, td‘opt in’ to, such activities;

however, Ontario case law suggests that merely allowing persons to opt out if they wish is insufficient
accommodation.

3.4 Human Right to Equality in Education
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3.4.1 Overview

Equality is a corner stone of all human rights instruments providing freedom from discrimination, equal
protection and benefit of the law ataffirmative actiofi for disadvantaged minorities. The relevant provisions of
the various instruments are reproduced below.

Covenant I

26(1) All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.

Covenant Il

2(2) The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the
present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.

Convention:

2(1) States Parties shall respect and ensure the rights set forth in the present Convention to each child

within their jurisdiction without discrimination of any kind, irrespective of the ¢hitat his or her parest

or legal guardias race, colour, sex, language, religion, political or other opinion, national, ethnic or social

origin, property, disability, birth or other status.

(2) States Parties shall take all appropriate measures to ensure that the child is protected against all forms of
discrimination or punishment on the basis of the
status, activities, expressed opinions, or beliefs of the
child’s parents, legal guardians, or family members.

Canadian Charter:

15(1) Every individual is equal before and under the law and has the right to the equal protection and equal
benefit of the law without discrimination and, in particular, without discrimination based on race, national
or ethnic origin, colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of
conditions of disadvantaged individuals or groups including those that are disadvantaged because of race,
national or ethnic origin, colour, religion, sex, age or mental or physical disability.

QuébedCharter:
10. Every person has the right to full and equal recognition and exercise of his human rights and freedoms,
without distinction, exclusion or preference based on race, colour, sex, pregnancy, sexual orientation, civil
status, age except as provided by law, religion, political convictions, language, ethnic or national origin,
social condition, a handicap or the use of any means to palliate a handicap.

Discrimination exists where such a distinction, exclusion or preference has the effect of nullifying
or impairing such rights.

u International human rights instruments, t@anadian Charterand the QuebedCharter prohibit
discrimination on the basis of religion in public institutions.

Discrimination

The following definition of discrimination is based on the Québbarter and thelnternational Convention on
the Elimination of all Forms of Racial Discriminatisff"

a distinction, exclusion, restriction or preference whictbased ot one of a number of specified grounds,
and which has the purpose or the effect of nullifying or impairing the right of every person to full and equal
recognition and exercise of ... human rights and freedoms.
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— . D
D'Sc_r'mmat'on can b(_a viewed as iscrimination can be broadly viewed as the obverse of
treating one person differently from equality or more narrowly construed; in other words, one
another without proper justification in  can refrain from discriminating against someone, without
a manner that involves some notion of providing equality to that person. Discrimination can be
injustice. viewed as treating one person differently from another
without proper justification, in a manner that involves
some notion of injustice, often termeuhvidious or
prejudicial treatment. If an act is judged to be
discriminatory, it does not matter whether the
discrimination was intentional or nGt"

It is not a question of whether this discrimination is motivated by an intentional desire to obstruct
someon& potential, or whether it is the accidental by-product of innocently motivated practices or
systems. If the barrier is affecting certain groups in a disproportionately negative way, it is a signal that the
practices that lead to this adverse impact may be discriminatory.

The prohibition against discrimination extends to both direct discrimination (such as a hiring policy which denies
employment to women) and indirect éadverse effeét discrimination (such as a height requirement for
employment that disproportionately affects women).

u Discrimination can be viewed as treating one person differently from another without proper justification,
in a manner that involves some notion of injustice, often teimediousor prejudicial treatment; it does
not matter whether the discrimination was intentional or not.

Reasonable Accommodation

The obligation not to discriminate requires one to accommodate, that is, to take steps to avoid the discriminatory
situation but this duty is not limitless. It only requires that the accommodatiredsonablein light of the facts

and circumstances of a particular case. In assessing the reasonableness of the accommodation provided, regal
could be had to such factors ‘dimancial cost, disruption of a collective agreement, problems of morale of other
employees, interchangeability of work force and facilities, ... size of the employers opematiosafety; factors

that“are not engraved in stdneut which“should be applied with common sense and flexibility in the context of

the factual situation presented in each ¢&%¢€.

u The obligation not to discriminate requires one to accommodate, that is, to take steps to avoid the
discriminatory situation but this duty is not limitless; it only requires that the accommodation be
“reasonablein light of the facts and circumstances of a particular case; thus, employers, for example, can
rely on a‘bona fideoccupational requiremenio refute a charge of discrimination in employment.

Bona Fide Occupational Requirement

Arising from human rights law on discrimination in employment;bana fide [good faith] occupational
requiremerit refers to a quality or other job related requirement used to refute a charge of discrimination in
employment (for example, requiring a bus driver to be sighted would qualify in light of a complaint by a visually
impaired person). For a qualification or requirement to be acceptablenasfideoccupational requirement it

must meet two tests. First, a subjective test, thatmust be imposed honestly, in good faith, and in the sincerely

held belief that such limitation is imposed in the interests of the adequate performance of the work involved with
reasonable dispatch, safety and economy, and not for ulterior or extraneous reasons aimed at objectives which
could’ contravene protected human rights. Second, an objective test, that is it rnfrestiso@ably necessary to
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assure the efficient and economical performance of the job without endangering the employee, his fellow
employees and the general pubfit”

Affirmative Action

Affirmative action is intended to undpast wrongs; it encompasse&ny action taken to break historic social
patterns of rejection, based on race, colour, religion or national origin, which have produced seriously
disadvantaged minorities, whether or not these patterns result from cold-blooded, calculated conspiracies ... or
merely result from thoughtlessness, apathy and lack of

CXXX

awareness: - - - —
People opposed to the concept of afﬁrmativ@\fflrmatlve action is intended to undo

action term it “reverse discriminatioh, assert that “past wrongs.

“wrongs cannot right wrongjsand claim that it is as

unfair as the discrimination which it purports to address.

While supporting the legitimacy of affirmative action, Bosset and Caron suggest three criteria to test the

legitimacy of such programmes: established past discrimination towafchtherity group; proportionality of

the programme to the goals being pursued and lack of excessive prejudice towaajdhigy group:”

u Affirmative action programs are intended to urfpast wrongs; they are explicitly permitted, but not
required, by th&€€anadian Chartels. 15(2)); consequently, they need to be provided for in human rights
legislation in order to obviate a complaint of discrimination.

Application of Equality Rights to Education in Canada

As indicated above, provincial human rights codes prohibit discrimination on the basis of certain listed grounds in
relation to certain spheres of activity. As discussed above regardi@atizglian Charte(see section 3.1.2), the
application of the human rights codes to public education, albeit for different reasons, has been viewed as
problematic?*" However, the matter has now been judicially resolved in enough jurisdictions that the application

of the provincial human rights code to public schools is now clearly established in every jurisdiction except Nova
Scotia”™" We have already mentioned that Québec and Saskatchewan include education as a human right, which
subsumes a prohibition against discrimination. Manitoba specifies education as a domain where discrimination is
prohibited; the remaining jurisdictions likewise prohibit discrimination in education but do so by subsuming
education under a general expression su¢g@=ls and services available to the public.

3.4.2 Case Law from Other Provinces

It follows from the foregoing overview that equality rights serve to complement the right to freedom of religion in

schools. In fact the two rights are often intertwined. The provision of Christian religious exercises in public

schools infringes the freedom of religion of members of other faiths, as well as non-believers. By the same token,

offering only Christian religious exercises s

- — — discriminatory and infringes the equality rights of these

Offering only  Christian religious same individuals and groups. To date, most of the

exercises is discriminatory and international and domestic case law dealing with religion

infringes the equality rights of members in schools has been litigated under freedom of religion

of other religious faiths. provisions more so than under equality provisions. In
Canada, this may be due in part to the fact that the equality

provision of theCanadian Chartercame into force three

years later than the freedom of religion provision. However, this does not mean that equality rights do not have a

critical role to play and we have already seen one educationAcise’" that has reached the Supreme Court

of Canada.
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Adler v. Ontario —

In Adler, parents, who for religious

In Adler, parents, who for religious reasons sent ther.ee_IS_ons sent their children to private
children to private religious schools, challenged theeligious schools, challenged the abserice

absence of public funding for these schools especialif public funding for these schools

given that public funding was provided to the separagaspecia”y given that public funding was
(Catholic or Protestant minority) schools in Ontario. | . .

should be noted, however, that in Ontario state fundiérgov'ded to the separate (Catholic or
?

is not provided to any private schools, secular défrotestant minority) schools in the

religious. The complaint idler, which was based on Ontario. The Supreme Court of Canada

both freedom of religion (s. 2(a)) and equality rights ($ejected the petition.

15), was denied in the first instance and on appeal. The

disposition of the case by the Supreme Court of Canada

is complex. Eight out of nine judges held that the application should be denied. However, their reasons were quite
different. A majority of five judges held that neither of the alleged grounds need even be considered as the
funding of public and separate schools in Ontario is shielded fr@anadian Charterchallenge by virtue of

section 93 (see below). Four judges disagreed that the funding policy was so shiéldfenlr also held that the

Ontario funding policy did not violate the applicarfteedom of religion. However, they themselves disagreed
about the alleged discrimination. Two held that the funding policy was not discriminatory; one that is was
discriminatory, but was saved under section 1; and, one argued that it was discriminatory and not so saved.
Therefore in terms of establishing guiding principles for the future application of section 15 to education, we have
only minority opinions to go on.

In our view, the minority position adopted by Sopinka and Major JJ, to the effect that the Ontario funding
policy did not infringe the applicantGeedom of religion nor their equality rights is the correct position. If this
issue were litigated in a province where section 93 rights did not apply, this position would be adopted. First, we
agree that the funding policy does not infringe upon the applidae¢siom of religion. As stated in the minority

LXXXV

opinion.

[The parents] cannot, however, complain that the Ontadiacation Actprevents them from exercising ...

their freedom of religion since it allows for the provision of education within a religious school or at home.
The statute does not compel the [parents] to act in any way that infringes their freedom of religion. Nothing
in ... [it] relating to mandatory education per se involves a breach of [the paremights under s. 2(a) of

the Charter.

Second, we agree that the funding policy is not discriminatory because religion - which would be a prohibited
ground - had no role to play in determining funding entitlement; entittement was based on the distinction between
public versus private schodi§:"

No private schools receive funding whether they are religious or secular. No religion is given preferential
treatment within the system. The distinction betwéprivate’ and “public’ institutions is neither an
enumerated nor analogous ground in s. 15 o€tharter.

Such a position is consistent with the international jurisprudence discussed above, as well as with two subsequent
Ontario cases.

#The arguments concerning the immunity of Ontario funding policy is based on a complex interpretation of section
93 rights that is not strictly relevant for the purposes of this paper.
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Bal v. Ontario
The first,Bal v. Ontario [Bal],”"" arose following the issuance of a policy memoraridemd amendments to

the regulation§®" by the Ontario Ministry of Education pursuantEtgin County (discussed above). The
Ministry memorandum stipulatethter alia, that henceforth in Ontario public (but not separate) schools:

3. Schools and programs including programs in education about religion, under the jurisdiction of
boards of education must meet both of the following conditions:

a) They must not be indoctrinational.

b) They must not give primacy to any particular religious faith.

Prior to this time, several school boards had established
A similar application claiming the right alternative religion-specific schools. These schools could
to religious schools within the public no longer function under the new regime, except by
school system was rejected by thebecomlng secular schools which would negate tadéson

detre Among other arguments, the complainants asserted
that the policy memorandum and regulations constituted
adverse effect discrimination because although neutral on
the surface, they had a disproportionate effect on the applicants (and others similarly situated). Relying on the
Appeal Court decision irAdler, the Court rejected the argument, stating that any burdens arose from the
applicantschoice of educatiofi®™™

Ontario Court of Appeal in Bal.

The public school is secular, it does not present the opportunity for education in any particular
denomination or faith. The objective is to provide non-denominational education. Should parents desire that
their children have a religious education they must assume the cost. This does not mean that there is
adverse effect discrimination. The government prohibition is just, fair and constitutional.

The question of discrimination was given very short shrift in this case as both the trial court and the Court of
Appeal concluded that the underlying issue was one of funding for denominational schools and its disposition
therefore followed directly from the decisionAdller.

Islamic Schools Federation of Ontarig. Ottawa Board of Education

In the second caséslamic Schools Federation of Ontaria Ottawa Board of Educatigf' the applicants
contested the refusal of the school board to close its schools on two Muslim holy days, especially in light of the
fact that the same board had delayed the start of its school year previously to accommodate Jewish holy days.
They also challenged a regulation governing the school calendar, alleging that it provided for Christian holy days,
such as Christmas, but not for holy days of other f&fths.

The application was denied, it being held that the school board was under no obligation to consider let
alone grant such a request. As far as the impugned

regulation was concerned, the Court relied ¢ : : .
Commission scolaire régionale de ChamblyBergevin Ih Islamic Schools Federation of Ontario

[Bergevil™ (see section 3.4.4) to conclude tha¥- Ottawa Board of Education the
holidays such as Christmas are to be taken as secula@pplicants contested the refusal of the
nature and therefore neutral and non-discriminatory. Teehool board to close its schools on two
adverse discrimination was likewise rejected, largelyyslim holy days, especially in light of

based on an analysis of the regulation - and not boqﬁje fact that the same board had delayed
policy. It was further held that assuming such '

discrimination existed, the board had provigedficient the start of its SChO_O| year previously to
accommodationto Muslim students by a variety ofaCCO_mmOdate JeW!Sh _h0|y_ days. The
application was denied, it being held that

the school board was under no obligation
%A complete text of this memorandum is containeBe%sa?éﬁg%ﬁZé Péwe@t
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means, including authorized absences for students on their religious holy days and the scheduling of tests, etc.

Pandoriv. Peel Board of Education

Opinions may well vary as to whether accommodaticuficientin given circumstances, as reflectedPendori
v. Peel Board of Educatiof™ which concerned board
: " policy banning the wearing on board property &frpan,

In Pandori v. Peel Board of Educatlon’ a ceremonial dagger worn by Khalsa Sikhs. Human rights
the _Court rUIed_ that board policy complaints were filed by a student and a teacher
banning the wearing on board property contending that policy constituted religious discrimination
of a kirpan, a ceremonial dagger worn and denied employment and educational opportunity. The
by Khalsa Sikhs, infringed the freedom school board contended that schools were special places
of religion of the applicants. and that the OntariHduman Rights Codeshould be

interpreted accordingly, that its policy was reasonable in
the circumstances and that it would suffer undue hardship
if deprived of its policy. On appeal from the board of inquiry ruling, the court decided that there was no
justification in restricting the interpretation of tihduman Rights Codén a school setting; that the board of
inquiry had acted properly in assessing the reasonableness of school board policy and in weighing the evidence
presented; and that the school board would not suffer any undue hardship.

u Respecting freedom of religion means not interfering with an indiveluiglht to practice his or her
religion free from any form of coercion; it does not require the State to support such practice.

u There is no obligation to provide State support of private schools but if the State chooses to do so, it
cannot discriminate in favour of particular religions nor against others.

3.4.3 Equality and Religion in Québec

Similarly, the issue of religious accommodation has arisen in Québec schools in recent years, notably in relation
to thellwearing of the hijab in public and private schools. One artidlbenGazettdegan a story on this issue
thus®™"

In a society in which Muslims are often portrayed as fundamentalists and terrorists, the issue has touched a
raw nerve, going well beyond the simple wearing of a head scarf. It raises questions of freedom, tolerance
and the equality of women in our multicultural society.

Public attention to this issue began when a secondary school refused to allow one of its students, a convert to
Islam, to wear the hijab, ostensibly because it violated the gshivelss code. The conflict never resulted in a

court case because the student withdrew and enrolled in another school. However, the issue has arisen in othe
schools and has sparked considerable debate. People espousing contrary points of view relied on the Québe
Charter to support their argumerft§. The “hijab debateis far from over; religious diversity is an indisputable

reality of contemporary schools in Québec.
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Prohibition Against Discrimination

Whereas a challenge based on®@amadian Charteis first examined to see if legislation or a government actor

is involved, a challenge based on a human rights code is examined to see if the activity is one covered by the
scope of the code. Most human rights codes in Canada contain a provision which prohibits discrimination on the
basis of a set of enumerated grounds (e.g. race, religion, disability) with respect to specified domains of activity
(e.g. public services, employment). The prohibition against discrimination in the QU#&bger is structured
somewhat differently.

Section 10 defines discrimination as dastinction exclusion or preferencewhich has the effect
(intentional or not) ofullifying or impairing ahuman rightor freedomwhich isincludedin the Québe€harter.
Accordingly, one cannot, for example, discriminate in public education on the basis of religion because public
education is a Québecharter human right (s. 40) and discrimination on the basis of religion is prohibit with
respect to Québecharter human rights. However, we must examine the problematic nature of both
section 40 (discussed above) and the nexus between section 10 and section 40. The problem is perhaps be:
explained by an example. Bt-Jeanand Chauveai™ the Human Rights Commission sought to establish that
the denial of regular class placement infringed the equality rights of the complainant students with a disability.
The Court of Appeal, in affirming the first case and reversing the second, approached regular class placement as ¢
separate issue, seeking first to determine if it were protected under section 40 of the Chastexchefore
examining the claim of discrimination under section 10. This two-stage analysis seemed to be based on the
premise that if regular class placement were not protected under section 40, then there could be no claim under
section 10 - you cannot be discriminated in relation to something to which you are not entitled.

This reasoning appears to suggest that the claim to equality rights in Québec education is inherently
limited by the specific educational rights enumerated in Québec school law. In other words, if the right to
religious instruction in non-Catholic and non-Protestant denominationsrélikegar placement as opposed do
placement) is not covered by section 40, then how can one lodge a complaint based on discrimination? The
second issue is the nature of the equality rights protected by the QTigédneer. In brief, Rousseau-Houle, J.A.
argues that, in contrast to t@anadian Charterthe equality guarantee found in the QuéBarter is not an
autonomous right but simply a means for securing another Qu#ter right, in this case, the right to
education. We raise this complex issue because it is part of an ongoing controversy among jurists and legal
scholar&"" on this relationship, the limitation of these righitespecially in light of the non-application of the
primacy clause (s. 52) to education rights (see aligVe).

In the context of education, this debate raises the following types of questions:

. Can the inherent limits on the right to education (i.e. the standards prescribed by law) be
invoked to rebut an equality rights claim?
. Given that the primacy provision of the Quéligltarter covers equality rights but not

education, what happens if the standards themselves (e.gedinmation Adt are
discriminatory?

. If the combined meaning of these provisions allow for discrimination in education, could
they be struck down for violating the equality provisions of@headian Charte?

*For example, iDevinev. Québec (A.G,)the QuébeCharterright to freedom of expression was used to oppose
restrictions regarding commercial signs provided for by the Quéheader of the French Languag&he Supreme Court of
Canada recognized that if the freedom of expression were justifiably limited by law, then equality rightéhabibe
invoked to circumvent those reasonable limits and to substitute an absolute guarantee of freedom of xpeessimnote
91, at 818).
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While most people support theinciple of freedom from discrimination on the basis of religion, there is still
considerable disagreement on what this should rirean

practice both in terms of accommodating mainstrea : P
practice, and allowing for alternative streams of practi(:rgvhIIe most people support theprinciple

including “special programisand “affirmative actior. ©Of freedom from discrimination on the

For purposes of this paper, we use the expressibasis of religion, there is still

“special progranis to designate those situationsconsiderable disagreement on what this
permitted in human rights codes in Canada which woushould meanin practice.

not qualify as“affirmative actiofi under theCanadian
Charter. The former provide preferential treatment to

designated groups, while the latter are limited to those programs which ameliorate the conditions of
disadvantagedroups. As stated by Gibs6ft

True affirmative action involves preferential treatment of the target group over the group to which the
equality seeker belongs, and it is permissible under section 15(2) of the Charter only if its object, in pith
and substance, is the amelioration of a disadvantage to which the target group is subject. No other law,
program or activity, however positive or beneficial, can properly be considered to be affirmative action
under ... the Charter.

Special Programs

Although called by different nam&sseveral jurisdictions in Canada provide for special programs in their human
rights code§. In Québec, special programs are provided for in section 20 of the QUEhger which permits
prima faciediscriminatory practices in non-profit organizations.

QuébedCharter.

20. A distinction, exclusion or preference based on the aptitudes or qualifications required for an
employment, or justified by the charitable, philanthropic, religious, political or educational nature of a non-
profit institution or an institution devoted exclusively to the well-being of an ethnic group, is deemed non-
discriminatory.

For purposes of this paper, section 20 of the Quélhester means that otherwise discriminatory behaviour by
public and private denominational schools is deemed to be non-discriminatory if the behaviour can be justified by
the nature of the denominational school.

A recent Superior Court case (pending app&d)lége Notre-Dame du Sacré-CoeurCommission des
droits de la personne du Québ¢hotre-Damé held that section 20 cannot apply to public educational
institutions because of their public charaétein our view, however both public and private denominational
schools come under section 20. The test of whether or not section 20 applies is not a public-private one but
whether the nature of the institution is one envisaged by the section 20 shield, as supported by the reasoning of the
Supreme Court of CanadaBmnossard(Ville) v. Commission des droits de la personne du QuéBeassard:*"

%Some of these programs are provided under the rubrfaffifmative actiot even though they do not target
disadvantaged groups. See discussion below re Affirmative Action Programs.

%3ection 20 also deal with employment but not asspscial progran;see discussion below under Equality and
Employment in Education.
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In every case where s. 20 may be invoked, the Charter protects the freedom of association of a non-profit
institution which promotes the interests and welfare of an identifiable group of persons characterized by a
factor enumerated in s. 10 [grounds of non-discriminafion].

Thus, a public denominational school would be covered by section 20, whitdiaary public school would not.

This conclusion is further supported by the application of section 20 in an earlier case involving a confessional
school board"

There must always be a connecticn
between the brand of discrimination
practised and the nature of the
institution.

%9t must be noted that in making this close nexus between sections 20 and 10, the Supreme Court of Canada could
be seen to béreading it a requirement that is not explicit in the legislation in the way that, for example, permissible
affirmative action is linked to groups discriminated against in employment, education, health services and public services
(QuébecCharter, s. 86).
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Having established that the institution comes under the ambit of section 20, one must then determine if
the otherwise discriminatory behaviourjustified by the nature of the institution. In brief, for our purposes, this
means that the alleged discrimination must be justified by the nature of a denominational school and not arise
from factors that aréncidental to its vocation. As stated iBrossard “While there need not be a direct or
exclusive relationship between these factors. | am of view that there must always be a connection between the
brand of discrimination practised and the nature of the institl’ﬂi\bBy contrast, in an earlier ca%"ei,t was held
that the refusal of the confessional school board to rent facilities to a gay rights group, based on Catholic dogma
concerning homosexuality, could not jostified on the basis of section 20. Once aghliatre-Dameappears to
be inconsistent with this reasonifigHowever, the key question about section 20 is neither its scope of
application nor reach, but whether it is inconsistent with the equality rights provisionsGzrthdian Charter

Section 20, and like provisions in other jurisdictions, serves to insulate private action from challenge
under provincial human rights codes but it cannot serve to insulate government actidafracian Charter
review. In other words, section 20 cannot itself be discriminatory. Oi@rter does not impose positive
obligations on governments to enact human rights legisi&fibtowever,“where the government has undertaken
to legislate on human rights, it is required to provide those benefits and protection to alldfasséte Blainey
and Ontario Hockey AssociatiofBlainey,”" the Ontario Court of Appeal struck down a provision of the
Ontario Human Rights Cod@ermitting distinctions to be made on the basis of sex with respect to athletic
activities and facilities®

Section 20 of the QuébeC€Charter, like the
impugned Ontario provision, allows discrimination, fac
example on the basis of religion in admission th is still open to question whether section
denominational schools. Accordingly, if challenged, 20 would survive a challenge under the
can .o'nly .be saved if it can be demon;trated that theynadian Charter.
provision is a‘reasonable limftunder section 1 of the
Canadian Charter to the prohibition against
discrimination. A section 1 defence was rejectedlainey because the provision prescribed no limits and no
guidelines for the application of the exceptiBnArguably, section 20 contains some inherent guidelines by its
reference to justification by the nature of the institution; however, it is still open to question whether it would
survive a challenge under tBanadian Charter®

u We use the expressidapecial prograniso designate those situations permitted in human rights codes in
Canada, such as Québ€barter (s. 20) which would not qualify a%affirmative actiort under the
Canadian Charter The former provide preferential treatmentdsignatedgroups, while the latter are
limited to those programs which ameliorate the conditiorBsafdvantagedjroups.

u Denominational schools may qualify dspecial programis (s. 20) which permitprima facie
discriminatory practices, provided there is a rational connection between the brand of discrimination
practised and the nature of the institution.

*In Notre-Dame,a private Catholic girlsschool denied admission to a girl, otherwise qualified to attend, because
her physical handicap would prevent her from taking part in the complete physical education program. The trial judge
concluded that the exclusion was based on the educational character of the institution and that it was therefore immune from
a charge of discrimination. However, there was no discussion of how the religious nature of the school justified
discrimination on the basis of disability.

*n this case, a girl had been refused permission to play hockey as a member bfeaboys

It should be noted thdirossardwas initiated before the advent of #anadian Charteralthough this is not true
of Notre-Damethe trial judge noted that no challenge undeiGhpradian Chartehad been made.
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Affirmative Action

As noted above, affirmative action programs are limited to those which are intended to ameliorate the conditions
of disadvantagedjroups. Affirmative action programs are explicitly permitted, but not required, yathadian
Charter (s. 15(2)). Consequently, they need to be provided for in human rights legislation in order to obviate a
complaint of discrimination. All jurisdictions in Canada except Alberta provide for programs which are termed to
be “affirmative action”. However, only some of these target only disadvantaged gtbapsi merit such a label.

The other®’ are more properly considered as onéspiecial prograntsconsidered above. The Quéh@larter

provides for affirmative action programs whose aim is defined thus:

QuébedCharter.
86. The object of an affirmative action program is to remedy the situation of persons belonging to groups
discriminated against in employment, or in the sector of education or of health services and other services
generally available to the public.
An affirmative action program is deemed non-discriminatory if it is established in conformity with
the Charter.

The Human Rights Commission may propose that an institution implement an affirmative action program and if
its proposal is not accepted, it may apply to the Human Rights Tribunal to order the establishment and
implementation of such a program which is then subject

- - - to the approval of the Tribunal. Although some authors
Any affirmative action program must assert that an institution could voluntarily initiate an

be genuinely designed to promote the affirmative action program on its oWi{, we suggest that

welfare of the target group and cannot the text in question is far from clear in this reg8rt.is

shield discriminatory practice behind worthy of note that a regulation of the Quéligtarter
an affirmative facade provides for affirmative action programs in educafith;

Québec is the only jurisdiction in Canada to have adopted
such a regulation. To the best of our knowledge, such an
affirmative action program has only been contemplated in one®®admyt never actually implemented
anywhere'!

It is understood, as a general principle, that any affirmative action program ngestuirelydesigned to
promote the welfare of the target group and cannot shield discriminatory practice behind an affiavedies”
As set forth inSchewchuck. Ricard®"

Affirmative action laws or programmes must be carefully scrutinized to ascertain (a) whether the law or
programme is in fact an ameliorative one for disadvantaged individuals or groups including those set out in
s. 15(2) [of theChartel], and (b) if ameliorative, whether the effect of the law or programme is so
unreasonable that it is grossly unfair to other individuals or groups.

“OSection 86 states that an affirmative action program must be established in accordance with th€lQauéhec
Section 87, which provides for the approval of all affirmative action programs by the Human Rights Commission is not in
force and the remaining relevant sections (ss. 88-91) refer to programs recommended by the Commission.

“The Human Rights Tribunal did order such that an affirmative program be implemer@édimeau(see note
146) but this never occurred as the decision was quashed on appeal.
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Furthermore, as held on appealRobertsv. Ontario (Ministry of Healthf*" an affirmative action program
based on the amelioration of a given target group (for example, persons with a disability) cannot be shielded from
a charge of discrimination on a different ground (for example,*age).

To conclude this discussion, a licit affirmative program would be difficult to construct on behalf of
Catholics or Protestants, historically advantaged groups, but one could be devised for members of other faiths.
However, if such a program were devised, it could discriminate on the basis of religion, that is provide
preferential treatment to members of the faith in question but this would not allow it to discriminate on the basis
of other grounds (for example, race or national origin).

u Affirmative action programs can be undertaken to benefit historically disadvantaged denominational
groups but not to benefit historically advantaged denominational groups such as the Catholics and
Protestants.

3.4.4 Equality in Employment in Denominational Institutions

Not surprisingly, employment has been a major battleground for protection from direct discrinftiftion,
adverse-effect discriminatifff and the search for affirmative acti8fi. All human rights codes in Canada
include employment as a domain in which discrimination is prohibited, as does Québec:

QuébedCharter*?

16. No one may practice discrimination in respect of the hiring, apprenticeship, duration of the
probatio
nary
period,
vocation
al
training,
promoti
on,
transfer,
displace
ment,
laying-
off,
suspensi
on,
dismissa
I or
conditio
ns of
employ
ment of
a person
or in the
establish
ment of
categori

“In this case, the Ontario government operated a special program which supplied various assistive devices to
persons with disabilities but restricted the program to persons under 23 years of age (with intention to gradually raise the ag
limit as time went on). The complainant, who would otherwise qualify for the program, was denied benefits because of age
(he was 73).

“In employment in education, it is section 16, not section 40 (right to education) that brings the right to non-
discrimination (s. 10) into play.
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es or
classes
of
employ
ment.

Employment involves a contractual relationship between an employer (person with authority to hire and fire) and
an employee (anyone who occupies an employment position for remuneration). Thus, public school boards and
private schools are employers; public schools are not. Teachers and secretaries are employees; parent volunteel
are not.

For purposes of this paper, we will examine employment in relation to the nature of the employer - non-
denominational or denominational - and the nature of the employment position - non-denominational or
denominational, as illustrated below.

Employer

Non-denominational Denominational

Non-denominational

P

o}

s Denominational
i

t

i

o

n

Non-Denominational Employer

Generally, public school boards qualify as non-denominational employers and therefore, insofar as human rights
are concerned, can be treated as any other employer. For the most part, employment positions in this situation will
be non-denominational in nature but there are some exceptions, which will be treated below.

Non-Denominational Position

In the case of non-denominational positions for a non-denominational employer, religious based discrimination
may occur directly - for example, refusal to employ members of a particular religious faith - or indirectly - for
example, a work schedule that has an adverse effect on members of a particular religious faith. Fortunately, the
former has become relatively rare but the latter
continues to be problematic in the work place. A well
known trilogy of cases,Ontario Human Rights More than mere negligible effort is
Commission and Simpsons-Sears ['tdi. Central required to satisfy the duty to
Alberta Dairy Pool v. Alberta (Human Rights accommodate

. i o .
Commissiorf}* andCentral Okanogan School District
No. 23 v. Renaud™ all involved an employée
complaint that the employer was unsympathetic to the empfoyelgious objection to working on a Sabbath
day. In every case, the employer was required to take reasonable steps to accommodate the religious beliefs of it
employees. As stated by Supreme Court of CanaBaiiaud

The duty resting on an employer to accommodate the religious beliefs and practices of employees extends
to require the employer to take reasonable measures short of undue hardship ....
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... More than mere negligible effort is required to satisfy the duty to accommodate. The use of the
term“undué infers that some hardship is acceptable; it is dmhdue hardshipthat satisfies this test. The
extent to which the discriminator must go to accommodate is limited by the veed®nableand“short
of undutla hardship These are not independent criteria but are alternate ways of expressing the same
concept™

A more recent Québec cad®ergevin™ involved three
In Bergevin the Supreme Court of teachers of the Jewish faith who were given a day off
Canada upheld a complaint by three without pay to observe the religious holiday of Yom
teachers of the Jewish faith who were Kippour. The teachers grieved the salary deduction,

deducted | f bei b t ot claiming religious discrimination. The arbitration board
€ducted Salary Tor being absent 10 .qn¢jyded that the school board action was discriminatory

observe the religious holiday of YOom ang upheld the grievance. The school board appealed. A

Kippour majority of the Québec Court of Appeal found that the
award was unreasonable and should be set aside. Their
decision was based on the following reasoning:

. the school calendar does not reflect the Catholic nature of the school board - as asserted
by the arbitration board - and does not give any advantage in terms of holidays to
Catholic teachers; it has no arbitrary aspects and merely reflects social realities;

. the award creates reverse discrimination in allowing the grievers the same annual salary
as other teachers, while working one day less;

. if the award were affirmed, the school board could be forced to grant Muslim teachers
religious holidays on the same basis;

. the financial burden on the teachers (loss of onésdagy) is not an obstacle to the free

exercise of their religion; as there is no breach of this fundamental freedom, there is no
duty to accommodate.

The Supreme Court of Canada held that the school calendar was discriminatory in its effect and that the loss of
one dajs pay was not insignificant. It was held that the school board had a duty to accommodate‘shdteof
hardship and that, in this case, the payment of onésdpgty did not constitute undue hardship. If, on the other
hand, a teach@r religious beliefs required him or her to be absent every Friday, then that might be a different
matter.

Denominational Position

By way of exception, it is possible that a non-denominational employer would hire someone for a denominational
position, for example a teacher of Catholic religious instruction in a public school board. In such a case, religious
discrimination arises, not from a failure to accommodate the empadigion but from the employsrreliance
on religion as @&ona fideoccupational requirement. In our view, all such cases should be considered first in
relation to the nature of the employer and the employment setting and second in relation to the job itself.

In the case of a non-denominational employer, the
first consideration would generally be moot as the
employer has no religious purpose or definindll such cases should be considered first
characteristics. However, in the case, for example, ofif relation to the nature of the employer

teacher employed in a denominational school insideaT.ld the employment setting and second
public school board, then the denominational setting O relation to the job itself

the employment comes into play, even though 148
employer (school board) has no denominational
characteristics. Moreover, if, for example, the denominational school were the result of an approved affirmative

action program, then special attention would have to paid the purpose and characteristics of this program. The
second consideration, the nature of the job itself, takes into account what is actually required of the incumbent of
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the position and what may be expected of him or her in terms of off-duty conduct. In our view, both of these
considerations should be treated in the same manner as if it were a denominational position for a denominational
employer, as dealt with below.

Denominational Employer

Generally, denominational employers in education will be confined to separate school boards, where they exist,
and private religious schools. Their status provides some exception insofar as human rights are ébhaeined,

many ways, they can be treated as any other employer. For the most part, employment positions in this situation
will be denominational in nature but there are some exceptions, which will be treated below.

“A separate school can also defend itself from a charge of discrimination by invoking the special protection
afforded by section 93. Given that the latter no longer applies to Québec, our analysis is made without any reference to the
additional protection section 93 may offer a separate school in defending itself.
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Denominational Position

As noted above, the first consideration is the nature of the employer and the employment setting. It is recognized
that a denominational school possesses certain characteristics that must be taken into account in assessing tr
extent to which an employer can invoke religion &®aa

- fide occupational requirement. The leading case on point

In Caldwellv. Stuart, a Catholic teacher emainscaldwell v. Stuart™ where a Catholic teacher
teaching in a private Catholic school, teaching in a Catholic school, whose job performance was
whose job performance was completely completely satisfactory, was dismissed because she

satisfactory, was dismissed because ghdnarried a divorced person in a civil ceremony. The
married a divorced person in a civil dismissal was upheld all the way to the Supreme Court of

The dismi | held t Canada. Mcintyre J, writing for a unanimous court,
ceremony. € dismissal was upheld DY g, mmarized the nature of the denominational institution
the Supreme Court of Canada. which supported the claim that a teacher must observe the

requirements and practices of the Church as a condition of

employmenf™

The Catholic school is different from the public school. In addition to the ordinary academic program, a
religious element which determines the true nature and character of the institution is present in the Catholic
school. To carry out the purpose of the school, full effect must be given to this aspect of its nature and
teachers are required to observe and comply with the religious standards and to be examples in the manner
of their behaviour in the school so that students see in practice the application of the principles of the
Church on a daily basis and thereby receive what is called a Catholic education.

As can be seen from the foregoing, the rationale for a religious exemption from a charge of discrimination tends
to conflate arguments based on the nature of the institution with those based on the nature of the position. This
occurs when the court recognizes a close nexus between the two. However, this does not mean that the twc
concepts do not have separate meaning. The distinction becomes evident in cases where the denominationa
nature of the school is acknowledged but the nature of position is subject to a separate analysis.

In an early arbitration case chaired by Walter TarnopolSkye v. Ottawa Separate School Bodfd"" a
woman was refused employment as a secretary because she was not Catholic. The board of inquiry establishe
that the job description did not contain any specifications that required the incumbent to be Catholic; however, the
school board insisted that such a qualification was nece4sanyaintain a Catholic atmosphér@he board of
inquiry rejected this argument and disposed of the matter in the following t&fms:

| think it would be reasonable for the Separate School Board to refuse to hire a secretary who is hostile to
the Catholic faith or to the aims of the Separate School system, regardless of her religious upbringing, but |
cannot see how a secretary can be expected to provide an example for the children. This is surely the
responsibility of the teachers, and the religious aspect is the responsibility of the ecclesiastics as well as
most of the teachers. The secretary performs secretarial and clerical functions ... under directions from, and
subject to supervision by, the Principal. Requiring that she be a Roman Catholic is not, in my opinion, a

“reasonable occupational qualificatiomithin the meaning of ... the Ontario Human Rights Code.

In addition to cases decided strictly on the basis of the section 93 °§ﬁ‘ieﬂé,veral cases have examined

denominational positions in denominational school&amrod v. Rhema Christian Scha8f™ the dismissal of a

teacher in a private Christian school in Ontario on the grounds that her common law relationship with a man put

her in“flagrant conflict with Christian morals and etHiegas upheld. IfParksv. Christian Horizon$™*" a staff

assistant in a group home run by an evangelical Christian organization was dismissed on the grounds of an extra

marital relationship. In this case, the board of inquiry overruled the dismissal, largely because the employer had

not made its policy clear to the employee nor had it

applied the policy in a consistent mannerKearly v.

Pentecostal Assemblies Board of Educalidf a Any accommodation of an individual
teachers religious non-conformance
would likely either undermine part or
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teacher at a Pentecostal educational institution remarried following her divorce. A board of inquiry upheld her
dismissal on grounds of her remarriage after having been explicitly warned that such practice was contrary to the
policy of the Church in question. It is interesting to notediéer comment of the board of inquiry to the effect

that in the case oflaona fidereligious occupational requirement, one need not consider employer alternatives, for
as Tarnopolsky and Pentney state, commenting on this ‘@asg:accommodation of an individual teaclser
religious non-conformance would likely either undermine part or the whole of the system of instruction, or stultify
that teaches effectiveness as a role motf&f"

To the best of our knowledge, there are no Québec cases on dismissal or other actions for denominational
cause. However, the above jurisprudence can be used to foresee results of such cases, should they arise. Secti
20 of the Québe€harter, in addition to providing an exemption for special programs, permits employers to make
distinctions exclusionsor preferencesdased on individuahptitudesor qualifications This part of the section
constitutes the recognition of a genekmna fide occupational requirement as a defence against alleged
discrimination, as found in other jurisdictions in Can&4%.As seen in the above cases, religious grounds could
be invoked by a denominational employer in Québec to justify its hiring policy, etc.

Non-Denominational Position

Non-denominational positions, as defined by the denominational employer or decided by the courts, are to be
treated no differently from a human rights perspective than employment in any institution, as discussed above in
relation to non-denominational employers.

u Reasonablébona fide occupational requirements of a denominational nature whichpramea facie
discriminatory may be imposed on employees who occupy positions which have denominational elements
irrespective of whether the employer is a denominational or non-denominational school.

u Occupational requirements of a denominational nature whicprema faciediscriminatory may not be
imposed on employees who occupy positions which do not have denominational elements irrespective of
whether the employer is a denominational or non-denominational school.

3.5 Rights of Children and Parents

Historically, the expressiofchildreris rightd would have been considered an oxymoron; rights were attained
upon reaching thtage of majority - until then children were viewed as little more tHproperty over whom the

father had complete authority. Over time paternal authority over children gave way to parental authority; still
parents were considered to have the right to make decisions about children as the parents saw fit. As observed b
Casey J. itChabot v. School Commissioners of Lamorandigrat®**"

The authority of the father to guide and govern the education of his child is a very sacred thing, bestowed
by the Almighty, and to be sustained to the uttermost by human law. It is not to be abrogated or abridged,
without the utmost coercive reason.

Since then, the situation has changed dramatically; today, as noted earlier in this paper, parental authority is meant
to be exercised, nalverthe child, bubn behalf othe child.

No one would now seriously dispute the fact that
children, like adults, are persons entitled to the range of
Parental authority is meant to be human rights enshrined in international and domestic
exercised, notover the child, but on human rights instrument#fter all, as the United States
behalf ofthe child. Supreme Co_urt has _observed: righde not _mature_and
come into being magically only when [a child] attains the
state-defined age of majorit§*™" and “students in
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school as well as out of school gpersonsunder [the] ... Constitution. They are possessed of fundamental rights
which the State must respe&t™" This fact is also explicitly recognized in tB®nvention on the Rights of the

Child and implicitly in a number of cases in which students have been accorded the rights and freedoms
guaranteed everyone under @&nadian Chartef*™

Exercise of Rights by Children

Children generally are viewed as persons with diminished autonomy. They are presumed to be incapable of
making informed choices and therefore incapable of exercising their rights in an effective and meaningful manner.
They need a proxy to exercise their rights on their behalf and in their interests; invariably the parent’s a child
proxy.

However, it is accepted that the presumption of incapacity of children is a rebuttable presumption; that as
children mature they can acquire the capacity to exercise their rights for themselves. This fact has been
recognized, for example, with respect to medical treatment of children iQuébec Civil Cod& and the
legislatior? and case la#" of other provinces.

Indeed as observed by Lord Denning, the
parental right over their children i dwindling right
which the courts will hesitate to enforce against th@n the vital and important matter of
wishes of a child the older he is. [The parental right] gducation, children are entitled to be
starts with a right of control and ends with little morgyagrd.
than advice™" Similarly it has been recognized in the
Supreme Court of Canada that children can acquire the
capacity to exercise their rights independently of their parents prior to attaining majority. THUER.¥v.

Children’s Aid Society of Metropolitan Toront6" it was observed thauntil the child reaches an age where she

can make an independent decision regarding her own religious beliefs her parents may decide on her religion for
her and raise her in accordance with that religitmplicit in this observation is, of course, the acceptance of the

fact children may acquire the capacity to exercise their rights independently of their parents prior to attaining the
age of majority.

Perhaps the best synthesis of the issues here involved is provided by Mr. Justice Douglas, in dissent on
this issue, inWisconsinv. Yoder™

... No analysis of religious liberty claims can take place in a vacuum. If the parerjigishes are
followed], the inevitable effect is to impose the paremtgion of religious duty upon their children. Where
the child is mature enough to express potentially conflicting desires, it would be an invasion of the child
right to permit such an imposition without canvassing his [or her] views. ... And if ... [a] child is mature
enough to have that desire respected ... [it should] override the’paetigtously motivated objection.

On [the] vital and important matter of education, | think the children are entitled to be heard. While the
parents, absent dissent, normally speak for the entire family, the education of the child is a matter on which
the child will often have decided views ....

It is the future of the student, not the future of the parents, that is [at issue].

It is therefore helpful to view thé&modern function of parental rights [as being] ... to prepare children and
adolescents for maturity, and as minors come to achieve maturity and to exercise autonomy, this may be seen no
as a limitation or defeat of parental control, but as a successful discharge of parental respofiSibititis
understood thanaturity can be attained before the agenajority.
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Best Interestsrinciple

Convention

3. (1) In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary consideration.

12. (1) States Parties shall assure to the child who is capable of forming his or her own views the
right to express those views freely in all matters affecting the child, the views of the child being
given due weight in accordance with the age and maturity of the child.

Quebec Civil Code
33. Every decision concerning a child shall be taken in the light of théschédt interests and
the respect for his rights.

Consideration is given, in addition to the moral, intellectual, emotional and material
needs of the child, to the chiddage, health, personality and family environment, and to the other
aspects of the situation.

However, until children attain the age or stage at which they can personally exercise their rights, as noted above,
their parents have the right to act as their childr@noxies. In the vast majority of cases, parents act in the best
interests of the children and traditionally the State has been reluctant to interfere in the private ordering of family
life except in cases where the chaldvell being is clearlyat risk” However, there are exceptions to this general

state of affairs anduancesthat need to be made when considering the interface of the rights of children and
parents with respect to education. For it must be accepted that the interests of children and parents will not always
coincide and it is unacceptable to accept as the default setting in cases of conflict that the parents always know or
want what is best for a child. As was observed by the Ontario Court of Apdeatanv. Brant (County) Board

of Education parents are solely the proxies of their children and they must pursue what is in their’sHhilesen
interests from the perspective of the children, and not what is in their best interests from the perspective of the
parents""

... Although the appellants in this case are the parents of Emily Eaton, the interest that they advance is her
interest, not their own .... When it comes to asserting their datgybtarstitutional right ..., as provided by

... theCharter, they represent her, and their own submissions to the Court are made for her and on her
behalf. They are entitled to do so and their position orCtierter issue must not be confused with their
position as parents in opposing the school board on what is best for their dawgghieation.

This position was reiterated, albeit in different terms, by the Supreme Court when it observed that what matters in
educational decision making is the clildoest interests as determinédom a subjective child-centred
perspective, one which attempts to make [in this case] equality meaningful from the philt of view as
opposed to adults in his or her [If&™

u Children have rights independent of their parents and all decisions regarding children must be made in
their “best interests.

u Legislation that vests the right topt in® or “opt out of religious instruction or religious exercises in

parents, as opposed to allowing parents to exercise th&saight on his or her behalf, might be held to
infringe the childs human rights as the framewaork of choice is not based on this ¢hédt interest.

McGill University



A Human Rights Perspective: An Alternative Frame for the Debate 56

Issues for Further Reflection

We have chosen to end this section which provides a human rights framework for the debate on religion in
schools with these comments on the rights of the child as a way of emphasizing that the we need to keep the bes
interest of students paramount in our minds as we examine different policy options. Accordingly, we close this
section with the beginning of a list of issues that need to be addressed in this regard:

What of a situation where the parents believe that they are acting in the best interest of
the child but the child disagrees?

At what age or stage of development and in relation to what kind of issues should a
child’s wishes take precedence over those of a parent?

How does student/parental choice relate ‘tbhest intereststandard?

What is the difference between rights vested in parents and those given parents on behalf
of their children?

What rights are/should be granted to all students versus students of majority age?

It is beyond the scope of this paper to attempt to answer these and other similar questions but we suggest that the!
be retained as part of the sub-text underlying the broader discussion of the place of religion in schools.
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4.0 EDUCATION LEGISLATION AND RELIGION IN CANADA

A foundation for a system, like a foundation for a house, begins with a vision and a plan. You cannot build
the frames for the foundation, let alone pour the concrete, without knowing the size, shape and weight of
the house it is meant to support. These elements can only be determined on the basis of the design of the
house which in turn will flow from a vision of what it will look like when compfét&d.

This chapter surveys the legislative scene in Canada with respect to the place of religion in schools. The

highlights of this analysis are summarized below.

Constitutional Parameters

In three provinces - Alberta, Ontario and
Saskatchewan - constitutionally entrenched rights
and privileges granted by law at the time of union
continue to exist for minority denominational
schools, Catholic or Protestant. In one province,
Newfoundland, constitutionally protected
denominational rights have been reduced to: courses
in religion provided they are not specific to a
particular denomination; and religious observances
where requested by parents. In six provinces -
British Columbia, Manitoba, New Brunswick, Nova
Scotia, Prince Edward Island and Québec - and the
two territories - the Yukon and Northwest Territories

- there are no constitutionally guaranteed rights and
privileges with respect to religion in schools.

Special Protection of Denominational Rights

In our survey, we inquired into what use, if any, is
made of special legislative protection of
denominationally based aspects of schooling or
school governance by means of the override
provisions of theCanadian Charteror, the override

or other provisions of the provincial human rights
code? We discovered that no jurisdiction outside
Québec makes use of thanadian Chartepverride
provision to protect the denominational aspects of
schooling and only two jurisdictions have recourse
to special provisions in their provincial human rights
legislation.

Religion and the Governance of Public Schools

The comparison of religion and governance in public
schools across Canada was considered in relation to
governance structures and the management and
control exercised by delegated bodies. The only
provision for denominational structures in education
are for Roman Catholics and Protestants. In the three
provinces with entrenched denominational rights,
there is a network of separate school boards for
Catholic and Protestant minorities. School level
denominational structures flow from those
established at the school board level; thus, schools

within Catholic separate boards are Catholic, those
within Protestant separate boards are Protestant.
There is no legislative provision anywhere outside

Québec for denominational schools within the public

school system.

Outside Québec, except for Alberta charter
schools, education legislation makes provision for
the delegation of authority to school boards but not
to schools. Generally, separate school boards
exercise the same powers as public boards and are
likewise free to delegate to schools as they see fit. It
is also important to note that any delegation of
authority to school boards or schools must be
exercised within any parameters set forth in
provincial legislation. Accordingly, a more in-depth
analysis of the authority of denominational school
boards in Canada is required to take into account the
degree of provincial control exercised over such
bodies.

Denominational Rights School Stakeholders

Student and Parental Rights
Outside of Québec, parents have virtually no rights
to choose for their children the actual school within
the public system. Accordingly, there is no right to
choose a religious school or one which has particular
denominational characteristics or services to offer.
Manitoba is the only province where students or
parents are entitled to religious instruction as a
matter of right following a petition by parents. The
only two provinces where students or parents are
entitled to religious exercises as a matter of right are
Manitoba and Newfoundland, both upon parental
request.

Accommodation is provided on the basis of
various “opting-out or “opting-in" provisions. The
former, and more common approach, assumes that
everyone will participate in the religious instruction
or exercises in question and one is accommodated by
being given the right to opt out. In the second, no
such assumption is made and students who wish to
participate in what is being offered must opt in. The
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right to opt out of or in to such services is, with only  exercised by parents on behalf of their children.
minor exceptions, vested in parents; it is not a right

School Staff and Religion respect for religion and the principles of Judaeo-
The legislation of a few jurisdictions contain Christian morality ..”. Among the foregoing, the
provisions concerning religion in schools which  statutory duty of teachers in Ontario, appears to be
have a direct bearing on the rights and obligations of open to challenge under sections 2(a) and 15 of the
school staff. In Manitoba, as in Québec, teachers are Canadian Charteras it prescribes adherence to the
expressly exempted from conducting religious principles of Judaeo-Christian morality without
exercises. Nova Scotia requires teachers to maintain mention of any other religion.
a respect for religion and morality, while in the
Northwest Territories, teachers must be respectful of Private and Home Schooling
the values and beliefs of students. In New Every jurisdiction in Canada provides private and
Brunswick, while teachers are permitted both to home schooling as an alternative to compulsory
open and close daily exercises with the Lerd attendance at a public school. Outside Québec,
Prayer or a scripture reading, they may not make use British Columbia and Manitoba provide support for
of any religious catechism in the discharge of their the private school option, and Alberta, British

duties. Columbia, Saskatchewan and the Yukon provide for
Finally, in Ontario it is the duty of teachers support for home schooling from school boards, or

in public schools“to inculcate by precept and in some cases, from private schools. There is all but

example no mention made of religion in the legislation

governing private and home school. As a
generalization, these options may be availed by
those wishing a denominationally based education as
much as by those wishing a secular one.

As alluded to in the historical evolution of the Québec school system in section 2.0, religion has played a
significant part in the development of education throughout Canada, as much in the public school system as in the
separate school systerft. The purpose of this section, which is based on our ongoing*work school
governance; is to provide a brief overview of the place of religion in schools across Canada as a backdrop to the
analysis of the Québec system. To facilitate a comparison between the latter and policy and practice in the rest of
the country, we will present a cross-Canada comparison of education legfSlatitimrespect to each province

and territory’” on the basis of five main them&s:

. constitutional parameters governing religion in schools;

. special legislative protection of denominational rights;

. religion and the governance of public schools;

. denominational rights and obligations of school stakeholders;

. denominational provisions governing private and home schooling.

“*The separate school system refers to the network of Catholic and Protestant schools established in various
provinces under the aegis of section 93 and in the territories under federal law (see section 2.1).

“The summary of the material presented in this section is adapted from Foster & Smith, endnote 200, and is used
with permission of the publisher.

“’Although the Yukon and Northwest Territories do not have the status of a province, in practice these governments
exercise autonomous powers in education due to a blanket delegation of powers from the Federal Government (see text
below surrounding endnote 203). Unless the context indicates otherwise, a reference to a provincial government, legislature,
etc. will be deemed to include a like reference to the territories.
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4.1 Constitutional Parameters
Entrenched Denominational Rights

As has already been noted, t@enstitution Act, 1867assigns exclusive jurisdiction over education to the
provinces but qualifies that authority by stipulating that the provinces can not make laws which are prejudicial to
the rights and privileges with respect to denominational schools enjoyed by law by any class of persons at the
time the provinces joined Confederation. Only five provinces provided for such denominational rights at the time
of union?® The Yukon and Northwest Territories are not covered by section 93 or any analogous constitutional
provision of the Constitution, as the territories come under the jurisdiction of the Federal Government. However,
the federal statutes which provide blanket delegation to the terriiSti@sclude the right of Catholic and
Protestant minorities to establish separate scAdols.

As noted above in section 3.1, there is an

evident conflict between section 93 rights and thghere is an evident conflict between
equality rights under th&€anadian Charter as the section 93 rights and the equality rights

denominational rights provided for in section 93 are . .
restricted to Catholics and Protestants and, genere der the Canadian Charter a conflict

only to those in a minority in a given jurisdiction. Thigvhich is resolved by the inclusion cf
conflict is resolved by the inclusion of section 29 (citegection 29 which effectively shielcs
above in section 3.1) which effectively shields sectiogection 93 rights from attack.

93 rights from aCharterchallenge.

Controversy and Court Challenges

Not surprisingly tensions between the supporters and detractors of constitutionally entrenched denominational
rights in education are almost as old as the Constitution itSedfyd include recent cases in Ont&ti@and
Alberta;*" as well as those cases we have seen previously in Jiéiwbat can be distilled from these cases is

what little protection section 93 offers is confined to the denominational aspects of schooling, and this narrowly
defined™™ In 1972, Chevrette, Marx and Tremblay asserted that the essence of the protection afforded by section
93 was the right to disseper seand that this right did not imply the right to the management and control of
denominational schools exclusive of government authority. Specifically, they claimed that the right to dissent
comprised only three essential elements: (1) the privilege of Catholic or Protestant minorities to have their own
denominational schools managed by administrators of their faith whom they elect; (2) the privilege to teach only
their own religion and, subject to government regulations regarding academic qualifications, to hire teachers of
their own faith; (3) the right to require to comparable treatment by the Government with respect to grants and
taxation and to be exempted from supporting common scHdols.

The purpose of section 93 is thus limited to protecting from prejudicial interference those denominational
rights granted by law in 1867; that is‘protects powers ovetenominationahspects of education and those non-
denominational aspects which are related to denominational concerns which were enjoyed at time of
Confederatioh®™

“8Alberta, Newfoundland, Ontario, Québec, and Saskatchewan (see above section 2.1); of these only Alberta,
Ontario and Saskatchewan are still covered by section 93.

“9It would appear that this right to dissent is only triggered when the majority residents in a given area elect to
establish a school district. It should also be noted that the constitutional validity of these provisions has not beethtested i
courts; if it were, they would in all probability be found to violate the provisions of both section 2(a) (freedom of censcienc
and religion) and section 15 (equality rights).
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More recently, controversy has arisen because of constitutional amendments in Newfoundland, first in
1987 to extend denominational rigfits,and then ten years later, to restrict them following a narrow margin of
approval in a provincial referendufi: After more litigation arising from the ambiguous text of the amendment,
and another referendufff, the Government eliminated the role of the Churches in administering education, and
this time without any ambiguity or uncertaiﬁﬂ/An attempt to block this constitutional amendment failed, and
the Newfoundland reform was finally complefé&d.

Summary of Constitutional Parameters in Force

Thus, the current cross-Canada picture with respect to constitutional guarantees of religion in schools can be
summarized as follows: In three provinces - Alberta, Ontario and Saskatchewan - constitutionally entrenched
rights and privileges granted by law at the time of union continue to exist for minority denominational schools,
Catholic or Protestant. In one province, Newfoundland, constitutionally protected denominational rights have
been reduced to: courses in religion provided they are not specific to a particular denomination; and religious
observances where requested by parents. In six provinces - British Columbia, Manitoba, New Brunswick, Nova
Scotia, Prince Edward Island and Québec - and the two territories - the Yukon and Northwest Territories - there
are no constitutionally guaranteed rights and privileges with respect to religion in schools.

4.2 Special Legislative Protection of Denominational Rights

The purpose of this sub-section is to inquire into what use, if any, is made of special legislative protection of
denominationally based aspects of schooling or school governance by means of:

. override provisions of th€anadian Charter
. override or other provisions of the provincial human rights code?

No jurisdiction outside Québec makes use of Benadian Charteroverride provision to protect the
denominational aspects of schooling and only two jurisdictions have recourse to special provisions in their
provincial human rights legislation.

In Ontario, theHuman Rights Codstates thatthis Act shall not be construed to adversely affect any
right or privilege respecting separate schools enjoyed by separate school boards or their supporters under the
Constitution Act, 1867and theEducation Act and that it“does not apply to affect the application of the
Education Actvith respect to the duties of teach&fS.

The Saskatchewaduman Rights Codstates that schools may follda restrictive policy with respect to
enrolment on the basis of sex, creed, religion, or disability, where it enrolls persons of a particular sex, creed, or
religion exclusively, or is conducted by a religious order or sotiahd that‘Nothing in this section deprives a
... school, board of education, or conseil scolaire of the right to employ persons of a particular religion or religious
creed where religious instruction forms or may form the whole or part of the instruction or training pttvided.

The Ontario provision first acts as a shield to protect separate school rights which might exceed those
protected by section 93 (which do not require immunity from challenge und@attalian Charter from an
attack under the provincidluman Rights CodeSecond, it shields the duty of teachersitngulcate by precept
and example respect for religion and the principles of Judaeo-Christian moralifsom. a similar attack.
However, no analogous provision is included in the Code to shield these provisions from a challenge under the
Canadian Charterand it is suggested, as stated previously, that at least the latter provision regarding teachers
duties could not withstand such an attack.

**The new Term 17 now state§1) In lieu of section ninety-three .... (2) ... the Legislature shall have exclusive
authority to make laws in relation to education, but shall provide for courses in religion that are not specific to a religious
denomination. (3) Religious observances shall be permitted in a school where requested b¥ parents.
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The Saskatchewan provision is similar in intent to section 20 of the QGélseter (cited and discussed
in section 3.0 above). It purports to allow an activity that would otherwise be held to be discriminatory (e.g.
restricting enrolment in a school to members of one religious faith) but does not invoketwhstanding
provisions of theCanadian Charter Accordingly, if challenged, it would have to rely orfsection 1 defence,
that is, the claim that the above provision fsemsonable limit

4.3 Religion and the Governance of Public Schools

The comparison of religion and governance in public schools across Canada will be presented in relation to (1)
governance structures and (2) management and control exercised by delegated bodies.

4.3.1 Denominational Structures

The only provision for denominational structures in education are
Roman Catholics and Protestants. Nowhere does any provin
legislation provide for any other religious faith.

only provision for
a'enomlnatlonal structures in
education are for Roman
Provincial Level Catholics and Protestants.

Every province has a Ministry of Education; moreover in New

Brunswick recent legislation has created tigovincial boards of educatibnone Anglophone and one
Francophone. However, no jurisdiction in Canada outside Québec makes any provision for religion in governance
at the provincial level.

School Board Level

All jurisdictions in Canada, except New Brunswitkprovide for school boards as an intermediate level of
governance. Accordingly in eleven provinces and territories, there are public school boards open to all, and some
form of minority language school boards or other governing structures for the official language minority
group ™™ In the three provinces with entrenched denominational rights - Alberta, Ontario and Saskatchewan,
there is also a network of separate school boards for Catholic and Protestant miforities.

School Level

Outside Québec, and subject to one exception, public schools are not recognized in provincial legislation as
independent bodies but, for purposes of governance, are treated as sub-units of school boards. The exception is
“charter schodlin Alberta, analternative public school formed by ministerial approval, where such school has
“significant support from the commuriityand whose programiwill potentially improve the learning of
students™" A number of jurisdictions do provide for

parent advisory councils at the school level, but again,

outside Québec and Alberta charter schools, they f¢ere  is no legislative  provision

not have any governing authorfty: anywhere  outside  Québec  for
denominational schools within the public

*The Ministry of Education now fulfils the functlonst;:lnme)l SEIGHE mad by school boards The provmce is divided
into Anglophone and Francophone school districts administer per [

*Jt is important to note that the right to separate school boards is restricted to situations Where Catholics or
Protestants are in the minority. Furthermore, the right to separate boards does not affect the right of the minority language
group in the province to educational structures consistent with the provisions of section 23asfatimn Charter
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School level denominational structures flow from those established at the school board level. In other
words, schools within Catholic separate boards are Catholic, those within Protestant separate boards are
Protestant. There is no legislative provision anywhere outside Québec for denominational schools within the
public school system. Indeed, New Brunswick and Prince Edward Island, explicitly declare that public schools are
to be non-confessional, in the first instance, and non-sectarian in the second; British Columbia goes a step further
declaring that schools shall be strictly secular and non-sectdfisdoreover, with respect to the Alberta charter
schools, the legislation expressly declares that such schools'nobye affiliated with a religious faith or
denominatiot unless established within the jurisdiction of a separate school $6ard.

It may here be noted that there is no legislative provision for religion-specific public schools in Ontario.
As we saw above in section 3 in the discussioBalf such schools were introduced and then discontinued as
being in violation of the recently amendBegulation 298discussed below under Management and Control.
However, if it were not for the amendmentRegulation 298there appears to be nothing in the case law which
suggests that religion specific alternate public schools would be unconstitutional if such alternate schools were
available to persons of any denomination who so wiSH€dspecially, if secular public schools were available
to those of no religious faith or who preferred to have their children educated in a secular institution.

4.3.2 Management and Control of Denominational Structures

The denominational structures outlined above can be thought of &xrgamizational shéllin which those
delegated authority can govern the unit in question (e.g. a school). Unless those so placed in charge are giver
some reasonable level of authority, then the structure
becomes afempty shell
The autonomy of denominational-based In keeping with the above comments on the
units means little if such units are 9eneral governance status of schools as sub-units of school
enmeshed in a regulatory swamp of boards, it is not surprising that out_side Qut_ébe(_:, except for

les and requlations. Albe_rtg charter school;, educatlon_ legislation makes
n g provision for the delegation of authority to school boards
but not to schools. This is not to say that schools do not
exercise any autonomy but they do so by virtue of administrative delegation by their school board and not by any
independent legislative right. It is also important to note that any delegation of authority to school boards or
schools must be exercised within any parameters set forth in provincial legislation. The autonomy of
denominational-based units - indeed any sub-ordinate units - means little if such units are, as one author puts it,
“enmeshed in a regulatory swamp of rules and regulatigifs Accordingly, any more in-depth analysis of the
authority of denominational school boards in Canada must also take into account the degree of provincial control
exercised over such bodi¥s.

Generally, separate school boards exercise the same powers as public boards and are likewise free tc
delegate to schools as they se&fit. The powers delegated to school boards, be they public or separate, vary
considerably from one jurisdiction to another and no attempt here will be made to detail such a cross-
jurisdictional comparison. However, we will provide some flavour of those provisions which deal directly with
the place of religion in schools, notably with respect to religious instruction and religious exercises.

In British Columbia, it is declared that schools shall be strictly secular and non-sectarian and the teaching
of any religious dogma or creed in public schools is expressly prohiiiteth New Brunswick and Prince
Edward Island it is explicitly declared that public schools are to be non-confessional, in the first instance, and
non-sectarian in the secdfidd" and no powers are conferred with respect to religious instruction and exercises.
Manitoba and Newfoundland require school boards to provide both religious instruction and religious exercises,
while in every other jurisdiction it is permitted to offer religious instruction or religious exercises, according to

*3Section 93 rights to not shield a separate school board from such regulations. While the Government cannot
indirectly by means of regulations subvert the intent of section 93, the latter cannot be used to impede the generay supervisor
role of the government in education; s&eeater MontreaProtestant School Board Québec (A.G,)in endnote 46.
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terms and conditions that vary from one province to another. Other details regarding these matters are dealt with
below in relation to student and parent rights.

4.4 Denominational Rights and Obligations of School Stakeholders

The rights and obligations of school stakeholders are concernedhdiiidual rightsto service delivery. It is

worth noting that individual rights as envisaged in this section are those to which a person is entitled by law. In

other words, a right is not merely a benefit, which a school board may, at its discretion confer or not confer; rather
it is something that the school board, for example, is obliged to provide and whose compliance can be enforced
through the courts.

4.4.1 The Denominational Rights of Students and Parents

In this sub-section, we will describe the rights of students and parents respecting religion in school; the treatment
will be very brief as there are very few such rights provided for in law.

School Choice

As will be discussed below in section 4.5, parents throughout Canada are accorded, implicitly or explicitly, the
right to make the basic choice for their children of either public schooling, on the one hand, or private or home
schooling, on the other. In addition, public school
choice also embraces the separate school option Wines@m -
such systems exist. However, outside of Québdoutside of Québec, parents have
parents have virtually no rights to choose for thewirtually no rights to choose for their
children the actual school within the publicchildren the actual school within the
system=™"" Accordingly, there is no right to choose Public system.

religious school or one which has particula
denominational characteristics or services to
oﬂ:er'ccxxviii

Religious Instruction and Religious Exercises

The rights and obligations regarding religious instruction and religious exercises are summarized below.

Cross-Canada Provisions Regarding Religious Instruction and Exercises

Prov Religious Instruction Religious Exercises

AB Schools boards, public and separate, may gff€chools boards, public and separate, may proyide
“alternative programs’ emphasizing a particuldr religious exercise¥*
religion; in addition they may provide religioys
instruction?*™
Persons other than teachers may be permitted to

offer religious instructiofi®*

BC Prohibited:“No religious dogma or creed is to be taugfit*"
[

*Although the expressiofalternative progratnis not defined in the Act, the wotgrogrami appears to be used to
describe a collection of courses and other activities, suclisgpeeaial education progrdror a“minority language education
program’
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Prov

Religious Instruction

Religious Exercises

MB

School board may offer religious instructio
however, if a petition requesting
instruction is presented by a specified numbe
parents” “the school board shall pass a by-|
authorizing instruction in religion in compliandg
with the petition, in accordance with certai

CXXXiii

parameter¥ set forth in the AcfS

religioligpetition

nhReligious exercises are prohibited except whe
requesting them is presented by
specified number of parents;in such case th
hwechool shall conduct such exercises in accordg
ewith certain parameters set forth in the ACt"

n

e a
a

a)

ince

NB

Silent.

Teachers may open and close daily exercises
the Lords Prayer or a scripture reading, ew
though the Act expressly prohibits bdtsymbols
or emblems, religious or otHeto be exhibited of
employed on school property, and teachers f

discharge of their duti¢§™"

with
en

om

making use of any religious catechism in the

NF

School boardéshall ensure that those programs
courses of study ... in religious education

followed in the schools under its contt&t>

prescribed or approved by the minister areomply with such request in accordance with

ddpon the request of parents that religid
.observances be held in the sch¥adchools shal

XXVii

by-laws of the school boafi

us

the

NT

Public school boards may provide fénstruction
and discussion in spiritual values or beliefs ir
manner that is respectful of the spiritual values
beliefs of all the student§?**""

Separate school boards may provide religi
instruction “in a manner that is respectful of t
spiritual or religious values of all th
studentg "o

Separate schools may conduct religious exerd
that reflect the religious values of the group

cexl

question:

DUS
e
e

ises
n

NS

School boards may permit persons to o
religious studies in school&"

feSilent.

ON

Educational religious instruction, not exceeding
minutes in elementary schools, may be offere
public schools but it cannot include indoctrinati
in a particular religion or religious beli&f*"

persons to conduct religious instruction, includ
indoctrination, in a particular religion or religiol
belief provided certain parametgrs are
respected™™

Catholic separate school boards may estal
courses and programs in religious education

In addition, public school boards may permit othesociety*™"
nin addition, public school boards may permit otler

6Bublic school opening and closing exerci
| (which are mandatory) may include readin
pscriptural and secular, and prayers that
representative of the provirise multicultural

spersons to conduct religious exercises includ
indoctrination, in a particular religion or religiol
belief  provided certain paramet&ts are
lisbspected™

for

bes
S,
are

ing
s

*parents of 10 children in a school of one or two
*YInstruction cannot exceed®hours per week and

classrooms or of 25 children in larger schools.
must be offered by a qualified person.

>’Parents of 75% of students in a school of fewer than 80 students or parents of at least 60 students in larger schools.

*Implicitly, such a request covers all religious faiths.

**The parameters are: (i) the activities are not provided by or under the auspices of the school board; (i) the
activities are conducted outside of normal school hours; (iii) no person is required to attend the activities; and (iv) the
accommodation provided by the school board is the same as that provided other activities.

%The parameters are: (i) the activities are not provided by or under the auspices of the school board; (ii) the
activities are conducted outside of normal school hours; (iii) no person is required to attend the activities; and (iv) the
accommodation provided by the school board is the same as that provided other activities.
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Prov Religious Instruction Religious Exercises
students in all its schoof§™"

PE Silent.

SK School boards, public and separate, are authofizedening exercises may include the Lsrérayer
to offer religious instruction, not exceeding twamr a Bible reading prescribed by Minister
and one half hours per we&k\" unaccompanied by comment or explanafigi{"

YT Silent.

In brief, therefore, rights to religious instruction and religious exercises are as follows: Manitoba is the only
province where students or parents are entitled to religious instruction as a matter of right following a petition by
parents. The only two provinces where students or parents are entitled to religious exercises as a matter of righi
are Manitoba and Newfoundland, both upon parental request.

Accommodation of Religion and Conscience

While all jurisdictions allow students to be excused from school for good and valid reasons, a number - Alberta,
Manitoba, New Brunswick, Newfoundland, Northwest Territories, Ontario, Prince Edward Island, Saskatchewan
and the Yukoff®™ - explicitly recognize as a justification for non-attendance observance of a religious holiday by
the religious denomination to which the student belongs. With the exception of the Northwest Territories, all
jurisdictions in which religious instruction or exercises are permitted, accept that students cannot be compelled to
participate in such activities. Accommodation is provided on the basis of védptisg-out or “opting-ir?
provisions, as summarized in the table which foll&vs.

Cross-Canada Provisions Regarding Accommodation of Religion

Prov Religious Instruction Religious Exercises
AB Respecting“alternative progranisstudents may Respecting religious exercises, students may, yith
opt in by parental choic®. parental permission: (i) absent themselves flom

Respecting religious instruction, students mpghe place where the activities are taking place|for
with parental permission: (i) absent themselydbe duration of the activity, or (ii) remain in thpat
from the place where the activities are taking plag#ace and abstain from participatiffj.
for the duration of the activity, or (ii) remain in
that place and abstain from participatfflg.

BC Not Applicable

MB Students may opt out of instruction; parentebtudents may opt out of exercises; pareptal
consent required for students of minor &ge. consent required for students of minor &gé.

NB Not Applicable Students exempted upon request of paféhts.

NF Students exempted upon request of pafétits. | Students exempted upon request of par&its.

NT Silent on exemptions. Silent on exemptions.

NS Silent on exemptions. Not Applicable

®1«Not Applicable indicates that there are no provisions governing religious instruction or exercises as the case may
be, hence, the question of exemption is moot.
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Prov Religious Instruction Religious Exercises

ON Students in public schools may opt in to religiguStudents in public schools may opt out |of
instruction; parental consent required for studgnésercises; parental consent required for students of
of minor age™™" minor age™™

PE Not Applicable

SK Exemptions with respect to religious instructipfieExemptions from religious exercises are grantefl to
are granted‘where a pupil does not wish fostudents simply at the request of paréfits.
participate ... the pupil ..., with the written cons¢nt
of [his] parent ... [shalll be exempted fro
attendance ... at religious instructignstudent
must be provided with suitable and appropripte
alternative studie¥™

YT Not Applicable

The first and by far most ubiquitous of these two approaches - requiring students to opt out - constitutes an
unacceptable interference with their section 2(a) freedom accorddydoeerbergandElgin County- students are
compelled by the state to make a statement about their religious faith if any. On the other hand, it is suggested that
where students are given the choice of opting in to religious activities, the State is not compelling them to act -
rather it is their parents who, or their conscience which, compels them ti abbuld be noted thatylberberg
and ... Elgin County are aimed at preventing religious observance by a school as an institution, not voluntary
observance by students in the sch&8f. Similarly it has been statedThe child who is forced by his parents to
participate in a religious activity may not claim that his religious freedom is abridged by the state. The latter is
merely facilitating the practice of religion. Therefore, in such a case, pressure to make a religious statement
emanates from the home rather than from classrif4és.

Accommodation is provided on the basis of varitsting-out or “opting-in” provisions. The former,
and more common approach, assumes that everyone will participate in the religious instruction or exercises in
guestion and one is accommodated by being given the right to opt out. In the second (confined to optional
religious programs in Alberta and Ontario), no such assumption is made and students who wish to participate in
what is being offered must opt in.

Student and Parental Rights

As noted above, the only rights to religious instruction and exercises outside Québec, occur in two provinces
(Manitoba and Newfoundland) and these are triggered by parental request.

The right to opt out of or in to such services is, with the exceptions noted below, vested in parents; it is
not a right exercised by parents on behalf of their children. The exceptions are:

. In Alberta, Manitoba and Ontario, the above rights are vested in students of majority age
as defined in these respective jurisdictici¥.
. In Saskatchewan the exemption from religious instruction is triggered by a &usisht

not to participate, but even here his or her wish is contingent upon parental 8fisent.

4.4.2 School Staff and Religion
The legislation of a few jurisdictions, namely Manitoba, New Brunswick, the North West Territories and Ontario,

contain provisions concerning religion in schools which have a direct bearing on the rights and obligations of
school staff.
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. In Ontario it is the duty of teachers in public schotits inculcate by precept and
example respect for religion and the principles of Judaeo-Christian morality and the
highest regard for truth, justice, loyalty, love of country, humanity, benevolence, sobriety,
industry, frugality, purity, temperance and all virttd&&"

. In Nova Scotia it is the duty of teachers to maintaiter alia, a respect for religion and
morality &

. In Manitoba, as in Québec, school staff are expressly exempted from conducting religious
exercise§™"

. In New Brunswick, also as noted above, while teachers are permitted both to open and

close daily exercises with the LésdPrayer or a scripture readifitf’ they may not make
use of any religious catechism in the discharge of their difties.

. In the Northwest Territories, the right of teachers to make statements about spiritual and
religious values is restricted to statements required to explain an aspect of a subject in a
manner respectful of the values and beliefs of stud&fits.

Among the foregoing, the statutory duty of teachers in Ontario, appears to be open to challenge under sections
2(a) and 15 of th€€anadian Charteras it prescribes adherence to the principles of Judaeo-Christian morality
without mention of any other religion (see discussion above in section 4.2). Similarly, the New Brunswick
provision makes reference to Christian observances to the exclusion of all others and is likewise open to
challenge. However, it should be noted that the most important issue respecting staff and religion in schools -
dismissal for denominational cause - is hot dealt with in education legislation (see discussion above in section
3.4.3).

4.5 Denominational Provisions Governing Private and Home Schooling

As alluded to above, every jurisdiction in Canada provides private and home schooling as an alternative to
compulsory attendance at a public school. State support for these options, however is another matter as the
funding of private schools is a much broader policy issue than the provision for denominational private
schools™™ Outside Québec, British Columbia and Manitoba provide support for the private schoof$tion,

and the remaining jurisdictions provide the right to
unsupported private schoolifff® Alberta, British

Every jurisdiction in Canada provides Columbia, Saskatchewan and the Yukon not only

private and home schooling as an provide for home schooling but they also provide for its

alternative to compulsory attendance at SuPPOrt from school boards, or in some cases, from
a public school private school§™ The remaining jurisdictions provide

for the right to unsupported home instructi§f"

There is all but no mention made of religion in
the legislation governing private and home schooling. As a generalization, these options may be availed by those
wishing a denominationally based education as much as by those wishing a secular one.
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5.0 ANALYSIS OF QUEBEC LEGISLATIVE PROVISIONS

Confessionality must be unlocked at all levels of the system, so that all students can be taught the shared

values that we as a society wish to embrace.

First, we mustontinue moving towards a non-confessional education systenin other words
we must continue the separation of Church and State. There is now no reason, other than historical
impediment, for confessional privilege to restrict the public education system. A fairly general consensus

exists regarding thigansformation of confessional school boards into linguistic school board

This chapter provides an analysis of the Québec legislative provisions in light of the human rights principles

glxxvii

outlined in chapter 3. The results of this analysis are summarized below.

Constitutional Parameters

As of January 1, 1998, the denominational rights
found in section 93 do not apply to Québec. This
leaves theCanadian Charterespecially section 23,
as the sole framework for the protection of minority
education rights.

Special Protection of Denominational Rights

When the Government of Québec adopted Bill 107
in 1988, it included several denominational
provisions which went beyond those required by
section 93 and which deal with the recognition of
denominational schools and moral and religious
instruction [MRI] programs offered in boards which
were not constitutionally protected. These privileges
- extended to only Catholics and Protestants - are
shielded from a challenge under the Québkarter
and theCanadian Chartelby override provisions in
theEducation Aceand other legislation. The override
provision respecting the Québd&harter is open
ended (no limit in time), while those respecting the
Canadian Charterare subject to a five year limit,
which will expire in 1999.

®  From a strictly legal point of view, the special
legislative protection of the denominational
privileges granted Catholics and Protestants
complies with both the€Canadian Charterand
the QuébecCharter, however, the fact that they
are used, not to permit a specific exception for
particular reasons but to provide a blanket shield
for such privileges offends the human rights
norms of freedom of religion and equality.

Religion and the Governance of Public Schools

Denominational Structures
Ministry of Education - Unlike other jurisdictions,
however, the Québec Ministry includes the positions
of Catholic and Protestant Associate Deputy
Minister.

Superior Council - The Superior Council is an
advisory body whose composition is mostly reserved
for Catholics and Protestants. It comprises two
denominational committees, one Catholic and one
Protestant, which fulfl a number of functions in
relation to denominational schools.

School Boards - Although each school board
decides on its own organization chart, it must
appoint a person to be responsible for administrative
support to schools recognized as Catholic and
Protestant and for MRI and pastoral or religious care
and guidance services provided in its schools.

Schools - The Education Act provides for the
existence of three classes of public common schools:
schools with no confessional status, Catholic schools
and Protestant schools. According to Education
Act, a school board may apply to the Catholic or
Protestant Committee of the Superior Council to
have one of its schools legally recognized as being
Catholic or Protestant, provided that it has consulted
the parents of the school and the school governing
board. No such provision is made for other faiths.
The recognition of denominational schools could be
viewed as dspecial prografhunder section 20 of
the QuébecCharter because of the religious nature
of such institutions, but could not be considered as
“affrmative  actior’, given their historically
privileged position in the Québec education system.
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m Al of the foregoing provisions are an
infringement of human rights in that they grant
privileges to Catholics and Protestants which are
not extended to other religious groups.

Management and Control
General Policy Direction- Schools have the power
to set their general policy direction and mission.
Much of this is done through the establishment and
implementation of the schdskeducational project.

Admissions - Schools cannot determine their own
admission policy. Authority in this area is conferred
upon school boards but even they have little
discretion in setting admission policy.

Curriculum and School Organization - The Act
and the regulations contain provisions dealing with
MRI, local courses of study, textbooks and teaching
materials but none on religious exercises, which may
be subsumed under pastoral/religious care and
guidance services.

m  These provisions are an infringement of human
rights in that they subject local non-
Catholic/Protestant programs to a school/school
board approval process that is not required for
Catholic or Protestant programs; by contrast,
they subject local Catholic and Protestant
programs, as well as textbooks and materials to
an external approval process that is not required
of other denominationally based programs, if
such programs were locally approved.

Human Resources - School Boards are the

employer but the majority of working conditions of

administrators and employees are determined
provincially by regulation for the former and

collective bargaining for the latter.

Funding and Taxation - With the advent of
linguistic school boards, the traditional
denominational funding issue, namely the right to
raise taxes in support of denominational schocils is
now moot. Denominational schools, like any school
may charge user fees for educational services not
foreseen by thBasic School Regulations

m  This provision is an infringement of human
rights in that it grants students and parents a
right to Catholic and Protestant MRI and related
services, whereas members of other faiths must
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m  All of the foregoing, with the exception of the
treatment of Curriculum and  School
Organization as noted, comply with human
rights norms in that they neither impair freeclom
of religion nor discriminate on the basis of
religion.

Denominational Rights of School Stakeholders

Student and Parental Rights
Right and Duty to Attend School- The Education
Act provides for both the right to public schooling
and a duty to attend. There are, however, several
exemptions from the duty to attend school, including
attendance at a recognized private school and
approved home schooling.

m  This provision complies with human rights
norms in that it neither impairs freedom of
religion nor discriminates on the basis of
religion.

School Choice- Theprinciple of - but not the right

to - parental choice is included in the preamble to the
Act Respecting the Conseil supérieur éeucation
“Whereas parents have the right to choose the
institutions which, according to their convictions,
ensure the greatest respect for the rights of their
children?” Theright to school choice is provided for

in theEducation Act

m  This provision complies with human rights
norms in that it neither impairs freedom of
religion nor discriminates on the basis of
religion.

Religious Instruction and Religious Exercises
According to theEducation Actevery student has
right every year to choose between Catholic MRI,
Protestant MRI, moral instruction and, if offered by
a school, MRI in another religious denomination.
The exercise of this right is vested: in students of
full age; in students in second cycle of secondary
school; in parents of other students.

obtain permission for the former and are not
even given the possibility of the latter; the opt-in
provisions are deemed to satisfy prevailing
human rights norms, but the opt-out provision of
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the Protestant regulation is considered to
infringe such norms in light of Canadian case
law as it presently stands.

Student and Parental Rights

Student and parent rights come to the fore in the
choice of school - students of majority age or parent;
MRI - student in secondary cycle Il or parent on
behalf of student; and, activities of a religious nature
in Protestant schools - parent. In the first instence,
the right of school choice for students of minarity
age is vested in parents and not merely assigned to
parents to be exercised on behalf of their children, as
is the case respecting MRI. The latter is thus more
respectful of the doctrine of childrsrrights than the
former, and is more advanced in this regard than that
generally observed across Canada.

School Staff and Religion

Catholic education consultants and pastoral
animators must maintain a pastoral mandate issued
by the local Bishop as a condition of employment.
Inasmuch as this requirement has been sanctioried by
a collective agreement, we conclude that it qualifies
as a bona fide occupational requirement under
section 20 of the Québé&harter.
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It is therefore is deemed to be non-discriminatory. In
the absence of specific legislative or contractual
language in this area, it would appear that the
general principles governing hiring and firing for
denominational cause outlined above are applicable
here.

m The Québec provisions comply with human
rights norms in that they neither impair freeclom
of religion nor discriminate on the basis of
religion.

Private and Home Schooling

The principle of parental right to private schooling is
included in the preamble to thect Respecting the
Conseil supérieur dedducation This non-binding
principle has been transformed into a right by
including choice of private or home schooling as
alternatives to the general rule of compulsory
attendance at a public school. The right to home
schooling is subject to verification by the local
school board that the child is receivingeajuivalent
educational experience. Private schools are heavily
subsidized by the State but no provision is made in
the Act for support of home schooling.

m These provisions comply with human rights
norms in that they neither impair freedom of
religion nor discriminate on the basis of religion.

Having briefly outlined the historical backdrop to the current scene in Québec, set forth a human rights
framework as an alternative for the debate, and provided an overview of the legislative scene across Canada, we
focus in this section on the Québec legislative provisions governing education and religion. Following a brief
introduction, we will present our analysis by means of the same five themes used in section 4.0 to describe the
pan-Canadian scene.

. constitutional parameters governing religion in schools;

. special legislative protection of denominational rights;

. religion and the governance of public schools;

. denominational rights and obligations of school stakeholders;

. denominational provisions governing private and home schooling.

The current legislative scene in Québec has been influenced by the expression of popular opinion in favour of the
structural reform of the education system. In 1995, the

Government established the Commission for the Eslq.ﬁf]ﬁee aRepoendindigtetiseatiotri@®yy of

General on Education, whose mandate was to consult. i .. tati fol isti
general public with a view to producing theroadest *-£9!S - &'edantudmnen ation _or__linguisuc
oaras;

possible social consengusn the future direction of o
education in Québec. According to the interim report of a new distribution of powers.
the Commission, there were sharp divisions among
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stakeholders regarding all denominational aspects of the school system, with as many partisans for the status qu
as those for change. However, this divergence of opinion did not deter the Commission from articulating the
recommended course of action for the Government to take, as reflected in the passage cited above. The
Commission went on to recommend that the constitutional impediment to reform be settled once and for all by
either amending or repealing section 93.

Following the publication of the Estates General reports, the Minister published a policy paper that
likewise promoted the restructuring of the school system along the lines suggested by the Coffiffi{$sibis
paper initiated drilogy of legislative actionglesigned to completely restructure the Québec education system
from top to bottom. First, the Minister announced that the Government would seek an amendment of section 93;
second, that on the basis of this new constitutional arrangement, the Government intended to proceed with the
implementation of linguistic boards; third, shortly thereafter, the Minister announced that legislation would be
drafted to provide for a new distribution of powers among the various stakeholders of the system, notably at the
school level.

Our analysis is therefore based on the current state
Québec uses the override provisions of of legislation as a result of these reforms. This includes an

both Charters to shield many of the examination of statutes and regulations but not other

relevant provisions of the Education subordinate legislation, such as school board by-laws.
Act Although it is beyond the scope of this paper to deal with

the latter, it is important to remember that school
board/school policy and practice are often the source of the
infringement of human rights, as illustrated by Bexgevincase discussed in section 3.4.3. As will be discussed
below in section 5.2, Québec uses the override provisions of bo@attedian Charterand the QuébeCharter

to shield many of the relevant provisions of tducation Actand other laws. Much of our analysis will be
predicated on the viability of such provisions in the absence of such protection. In examining various topics, we
will attempt to ascertain the extent to which the legislative provisions in question comply with the two key human
rights norms developed in section 3.0: freedom of religion and equality rights. In each case, we will first describe
the provision. Then we will analyze it in light of the human rights norms presented in section 3.0 and with
reference to other legislation in Canada as presented in section 4.0, by asking the following questions:

Does the provision infring€harters standards respecting freedom of religion or equality rights
on the basis of religion?

. by interference;

. by coercion;

. by direct discrimination;

. by adverse effect discrimination?

Is the provision deemed a non-infringement?

. by virtue of a standard dfreasonable limit$, “reasonable accommodatfoor a bona fide
occupational requirement;

. by virtue of a special program;

. by virtue of an affirmative action program?

If the provision infringes the above standards, is it saved‘tsaaonable limitsdefence?

Finally, we will present our answer to these questions, stating whether the provision infringes the above rights,
and so forth. However, to simplify the text, we will only make explicit those findings which are relevant to the
provision in question.
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5.1 Constitutional Parameters

Constitutional amendments are not put forward to solve minor problems nor are they taken lightly, especially
when they involve the abrogation of minority rights, as found in section 93. Accordingly, although the National
Assembly voted unanimously to support the proposed constitutional amendment, the consensus in the wider
community, especially the Anglophone community, was more elusive. There were many who felt that abandoning
constitutionally protected denominational guarantees for linguistic structures without concomitant linguistic
guarantees was not acceptable. However, a seminar hosted by McGill University presented a conff&fy view,
arguing that section 93 did not provide the kind of protection that, despite 20 years of lost couff'Battes,
Anglophone community believed that it afforded. Despite the misgivings of some, the Federal Government
introduced a bill into Parliament in the spring of 1997 to accede to the Québec request.

In December 1997, following public hearings by the Special Joint Committee of the House of Commons
and Senate, the Federal Government amended section 93 @bmisdtution Act, 1867 Simply put, the
constitutional amendment, in force as of January 1, 1998, abrogates the denominational rights found in the
Constitution, by inserting the following at the end of section“S8ibsections 93(1) to 93(4) do not apply to
Québec.

Long seen by many as the major stumbling block to education reform, the denominational rights of
section 93 are now eliminated from the constitutional framework governing education in Québec. This lzaves the
Canadian Charterespecially section 23, as the sole framework for the protection of minority education rights
and paves the way for other changes to come, as will be discussed below.

In Québec, this means that the Anglophone minority is guaranteed access to English language instruction
and their own educational facilitiesyhere numbers warrahtWe recognize that the case law on section 23 is
still emerging; however, it seems clear to us that the thrust of jurisprudence to date is much more expansive and
generous than that which has characterized section 93 cases and incorporates the broader principle of the minorit)
groups “management and conttadf its own schools. However, as far as denominational rights are concerned,
henceforth they will have to be provided by statute and without the benefit of a constitutional shield.

5.2 Special Legislative Protection of Denominational Rights

From our experience, many people in Québec believe that all of the preferential treatment accorded Catholics and
Protestants in the Québec education system is based on section 98@fidtitution Act, 186and could not be
changed by the Government, except by constitutional amendment. In other words, preferential provisions of the
Education Actand other legislation were enacted because the Government had no choice, in order to respect
section 93. In fact, this is only partly true.

When the Government of Québec adopted Bill 107 in 1988, it included several denominational provisions
which went beyond those required by section 93. These
include all provisions which deal with the recognition Qf
denominational schools and moral and religiouBill 107 included several denominational
instruction [MRI] programs offered in boards which arprovisions which went beyond those
not constitutionally protected.Arguably, given the case required by section 93.
law on section 93, the Government could have
eliminated all such provisions in relation toommon
boards, which include all school boards in the province except the four confessional boards in Montréal and
Québec City and the five dissentient boards elsewhere in the province. Accordingly, it has been provincial
education policy, not section 93 that has extended denominational rights throughout the system.

®2The formal recognition of schools as Catholic and Protestant predates Bill 10Regakation Respecting
Consultation of Parents Concerning an Application for Recognition or Withdrawal of Recognition of a School as Catholic or
Protestant see endnote 29'Regulation Respecting the Recognition of Elementary and Secondary Schools of the Public
School System as Catholic and their Confessional Charaderendnote 299.
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Such policy would normally be expected to conflict with both the Québacterthe Canadian Charter
However, as noted above, a provincial government ‘‘oegrride certain human rights in t@anadian Charter
or the QuébeCharter if it includes an express provision to this effect in a st&fuite.1982, in order to protest
the patriation of the Constitution and tGanadian Charteias a restraint on provincial legislative power without
its consent, Québec adopted legislation to inclutigeaeral overrideprovision in all Québec statutes in force at
that timeS®™™ The effect of this provision lapsed in 1987; Since then, Québec has included an override in specific
statutes for specific purposes as it saw fit. For our purposes, the following enactments contain override provisions
regarding denominational rights:

Education Actss. 726-727 - reproduced below);

Act Respecting the Conseil supérieur @ducation(ss. 31-32);
Act Respecting the Ministere déducation(ss. 17-18);

Act Respecting Private Educati¢ss. 175-176).

Education Act

726. The provisions of this Act which grant rights and privileges to a religious affiliation shall apply
despite sections 3 and 10 of the Charter of human rights and freedoms (R.S.Q., chapter C-12).

727. The provisions of this Act which grant rights and privileges to a religious confession shall operate
notwithstanding the provisions of paragraphof section 2 and section 15 of the
Constitution Act, 1982 (Schedule B to the Canada Act, chapter 11 in the 1982 volume of
the Acts of Parliament of the United Kingdom).

The override provision respecting the QuéBbarteris open ended (no limit in time), while those respecting the
Canadian Charterare subject to a five year limit, which will expire in 1999 for all the enactments cited above,
except theAct Respecting Private Educatith

As mentioned above (footnote b, p. 68), the use of
the override ofCanadian Charterrights is all but nor-
The use of the override ofCanadian existent outside Québec. This reflects the view that the
Charter rights is all but non-existent political compromise that led to section 33 being included
outside Québec. in the Canadian Charteanticipated thapolitical pressure

to keep its effect minim&f*"

®3According to Hogg (see above endnote 83 at 36.3, 36.8), outside of Québec, only Saskatchewan has ever used the
override provision and this to proteéttack to work legislation pending appeal of an earlier decision on a similar provision;
as it turned out, the provision did not violate @enadian Charterand the override was unnecessary. The only other known
instance where section 33 has been considered is in Alberta where the Government recently proposed téanenoidiece
protected legislation to limit compensation to victims of Albéstarevious sterilization laws for persons with disabilities;
the proposal was quickly withdrawn in the face of massive public outrage.

®\We are uncertain as to the status of s. 176. The Act came into force on July 1, 1993; thus, s. 176 lapsed on June 30,
1998 unless re-enacted. We have been unable to find such re-enactment.
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It is clear that governments are extremely reluctant to use s. 33. The reluctance stems partly from a principled

commitment to the Charter (not at present shared by Quebec) and partly from the political resistence that could be
expected from opposition parties, the press, the organized bar and civil liberties groups. In practice, therefore, it

seems clear that s. 33 will be used infrequently and only when the legislating government is persuaded that there are
powerful reasons of public policy to justify its (e.

The use of a provision to override the provincial human rights code is almost as rare. Ontario and Newfoundland
each include a provision in their respective human rights codes that is analogous to the override of the Québec
Charter included in theEducation Act(s. 726 However, both of these provisions are much narrower in
scope. They explicitly refer to denominational rights protected by section 93 and would not shield frorn human
rights review any privilege granted, for example to Catholics and Protestants which went beyond that required by
section 93. Arguably, the Ontario and Newfoundland provisions are unnecessary, as section Zawudidtaa
Charteris sufficient to protect section 93 rights.

_ The only other similar provision is anotherqy,éhec stands alone as the orily
?”ta”o one which has a very narrow purpose, namslyicqiction in Canada to provide a
o remove from human rights scrutirfghe application . .
of the Education Actwith respect to the duties ofb_Ianket protectlon_ of der_lomlnatlonal
teachers®™ within the list of teacher dutiesrights from human rights review.
provided for in the Act, the most obvious one that
would require such protection is the duty of teachers in
public schools‘to inculcate by precept and example respect for religion and the principles of Judaeo-Christian
morality and the highest regard for truth, justice, loyalty, love of country, humanity, benevolence, sobriety,
industry, frugality, purity, temperance and all virtd&&*"" With this one exception, Québec stands alone as the
only jurisdiction in Canada to provide a blanket protection of denominational rights from human rights review.

As we have already noted in section 3.4 regarding section 20 of the QTiéder, provisions which

aim at shielding legislation from review under the QuéGbarter do not shield it from review under the
Canadian Charter Accordingly, were the Government to allow the sections of the education legislatiorn which
override theCanadian Charterto lapse in 1999, the residual protection of the legislation from the Québec
Charter would be ineffective. By contrast, if the Government does not let the provision lapse, it will signify a
policy decision to continue the protection of denominational privilege in Québec education.

u From a strictly legal point of view, the special legislative protection of the denominational privileges
granted Catholics and Protestants complies with botlC#rmadian Charterand the QuébeCharter,
however, the fact that they are used, not to permit a specific exception for particular reasons but to
provide a blanket shield for such privileges offends the human rights norms of freedom of religion and
equality.

5.3 Religion and the Governance of Public Schools

As we have seen in other jurisdictions, questions regarding religion and governance involve structures and the
nature and scope of management and control delegated to denominational and other educational bodies.

5.3.1 Denominational Structures

Provincial Level

®The lack of commitment of Québec referred to by Hogg, stems from this previedesal to consent to the
patriation of the Constitution, including tl@anadian Charterin 1982 (see text above surrounding endnote 282). Hogg notes
that the Act did not override the Quék@barter, “thus making it clear that the purpose was not to abridge civil liberties, but
only to protest the national Chartefsee Hogg, endnote 83 at 36.2, n. 5).
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Ministry of Education

The Associate Deputy Minister AS elsg\{vhere, the key ;tructure_ at the proyin_ciql [evel is
positions sends a signal that a Systemthhe Ministry of E,ducatlo_n_. UnI_|ke other jurlsdlqlons,

L owever, the Québec Ministry includes the positions of
based ~on  privilege  for WO catholic and Protestant Associate Deputy Minister.
denominations remains. According to the Act Respecting the Ministere de

| Education “.. each associate deputy minister is

responsible for ensuring that the confessional status of
educational institutions recognized as Catholic or Protestant is respected and for securing the exercise of
confessional rights by Catholics and Protestants in other educational instittff6is Historically, these
positions were created to facilitate the creation of the Ministry in 1964. Given the evolution of the system from a
denominationally based to a language based one, they are largely symbolic in importance. However, that symbol
sends a signal to the educational community that a system based on privilege for two denominational groups
remains.

u The provisions concerning the positions of Catholic and Protestant Associate Deputy Ministers are an
infringement of human rights in that they grant a privilege to Catholics and Protestants to have a senior
Ministry official appointed to be responsible for their needs when no such position exists for the benefit
of other religious groups.

Superior Council

As mentioned in the historical sketch, the Superior Council was créatedmbat any claim that Bill 60 would
produce a state-managed educational system insensitive to the interests of the pdffiiitdtiorhe Superior
Council consists of 24 members, of whom at least 16 must be Catholics; at least 4 must be Protestants and thert
must be at least 1 oth&™ It comprises two denominational committees, one Catholic and one Protestant, and
five commissions respecting different levels of education. The Superior Council is mandated to give its opinion to
the Minister on such matters as he or she may choose to refer to it and submit to the Minister an annual report on
the“state and needs of education.

Each denominational committee consists of 15 members, plus the associate deputy exiroffieiq In
addition to providing input to the Minister and other general functions, the two denominational commiitees are
responsible to:

. make regulations respecting Catholic or Protestant MRI, pastoral care and guidance;

. make regulations respecting teacher qualifications for Catholic or Protestant MRI,
pastoral care and guidance;

. approve curricula, guides, textbooks and teaching materials for Catholic or Protestant
MRI;

. approve handbooks of objectives and teacher guides for Catholic or Protestant pastoral
care and guidance;

. make regulations to recognize educational institutions as Catholic or Protestant and to
ensure the confessional character of educational institutions so recognized;

. recognize educational institutions as Catholic or Protestant and to withdraw such
recognition when such an institution no longer fulfils the necessary conditions;

. make recommendations to the Superior Council or the Minister on matters within its
competence.

Despite the denominationally based composition of the Superior Council, in our view, it would be difficult to
characterize its input as being denominationally based. In fact, the Council has emphasized the need to modify
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existing policies and create new ones, which would deal with the growing ethnic population in the school

CCXC

systen.

The larger question respecting the Superigr— : -
Council concerns its denominational committee is inconsistent with the current thrust

which fulfil a key role in supporting the privilegecOf government policy to maintain such

treatment of Catholics and Protestants. Logically, tgiructures solely for the Catholic and

future of these committees should flow from th¢Protestant denominations.

conclusions reached regarding the denominatioffal

status of schools, discussed below. Suffice it to say at

this point, that it is inconsistent with the current thrust of government policy to maintain such structures solely for
the Catholic and Protestant denominations.

u The provisions concerning the Superior Council and its denominational committees are an infringement
of human rights in that they grant a privilege to Catholics and Protestants in terms of the compaosition of
the Superior Council itself and the creation of denominational committees with broad regulatory and
supervisory powers for these two groups alone.

School Board Level

In June 1997, the Government adopted Bill 109 to provide for the implementation of linguistic boards in 1998-99,
with interim provisions for the establishment ‘@bnfessional councilsas structures within the new linguistic

school boards in Montréal and Québec City and the provision for the creation of dissentient boards elsewhere,
pending the amendment of section 93. However, given that the amendment of section 93 was given Royal assen
before January 1, 1998, this provisional regime never came into force. Accordingly, as of July 1, 1998, there are
no denominational board structures of any kind in Québec.

Although there is much to consider in the implementation of the new boards, including allocation of
schools, shifts of students population, transfer of personnel and so forth, for purposes of this discussion, the matter
is rather straightforward. As of July 1, 1998, the present network of Catholic and Protestant confessional boards,
Catholic and Protestant dissentient boards and common boards for Catholics and for Protestants has beer
completely replaced by a non-denominational network of French and English language school boards. At the level
of the school board, no denominational structures remain. However, that does not mean that religion no longer has
a formal place in the Québec education system, though the vast majority of these provisions now focus on the
school, there is one new provision which is relevant here.

At the school board level, although each school board decides on its own organization chart, it must
appoint one person to be responsible for administrative support to schools recognized as Catholic and Protestan
and for MRI and pastoral or religious care and guidance services provided in its schools. If it prefers, the school
board may appoint two persons, one to be responsible for services for each denominational group. It could be
argued that this new requirement is analogous to the creation of the Catholic and Protestant Associate Deputy
Minister positions in the 1960's to facilitate the creation of the Ministry. It seems incongruous, given the thrust of
current reforms to mandate such positions when school boards are generally free to determine their own staffing
needs.

u The provision concerning school board denominational positions is an infringement of human rights in
that it grants a privilege to Catholics and Protestants to have a senior school board official appointed to be
responsible for their needs when no such position exists for the benefit of other religious groups.

School Level

As alluded to above, the third enactment in the trilogy of education reform was Bill 180, adopted in December

1997. It provides for the redistribution of powers within the system, especially at the school level. Althcugh this
legislation will cause significant changes in the governance and operation of schools, notably through the creation
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of school governing boards, it does not, in general, alter existing provisions regarding the place of religion in
schools’ ™

Denominational Status of School

The Education Actprovides for the existence of three classes of public common schools: schools with no
confessional status, Catholic schools and Protestant schools. Accordindetiutdation Acta school board may

apply to the Catholic or Protestant Committee of the Superior Council to have one of its schools legally
recognized as being Catholic or Protestant, provided that it has consulted the parents of the school anc the schoc
governing board™" It maysimilarly apply for the withdrawal of such recognition bunitstdo so at the request

of the governing board following consultation of parents. The consultation of parents must take place in
accordance with a regulation adopted under the
Education Act™ The regulatioff* provides for

+The Gdocalsowithob panieesionat stheuscertain information to be provided to parents within

-existdbatholit stfreelsclasses of publicferal TRy 10 Besc e I e D o ot noutal
comniypteshamischools. ; ' X ’ :

As a transitional measure in the implementation
of linguistic boards, schools from the former confessional
or dissentient boards or those previously recognized as Catholic or Protestant will remain Catholic or Protestant
until the Catholic or Protestant Committee revokes it of its own initiative or a request for the withdrawal of this
recognition is made by the provisional council (to June 30, 1998) or the new school board (as of Jui§;'1998).
In any event, the new school board must consult parents and the governing board before the end of three years o
the advisability of maintaining or withdrawing the confessional status of a s€fitol.

Schools so recognized are governed by regulations of the Catholic or Protestant Committee of the
Superior Council. The Catholic Committee reguldtiéfi contains the two following general provisions
regarding the recognition of a school as Catholic.

The Catholic Committee Regulation

4. A public school recognized as Catholic shall integrate the beliefs and values of the Catholic
religion into its educational project, while maintaining respect for freedom of conscience and of religion.

23. The staff of a public school recognized as Catholic, as well as any person working there, the
parents and the pupils shall be respectful of both the public and Catholic character of the school.

The “educational projettreferred to in section 4 above is mandated byBtecation Act among others, 0
provide a statement of the specific aims and objectives of the school (see section 5.3.2"68IdWg principal
is responsible for ensuring the implementation of such

an educational project and must report at least every

five years, via the school board, to the Catholi§ection 20 can be used to provide special
Committee on the evaluation of the school as grograms for religious groups, but not

denominational institution. The regulation require ;
adherence to the programs of Catholic MRI and pastc.j'sr(;)!r some to the exclusion of others.

animation (discussed below). ‘
The Protestant Committee regulafidfi contains the two following general provisions regarding the
recognition of a school as Protestant.

The Protestant Committee Regulation

4. An educational institution recognized as Protestant may organize activities of a religious nature
which are intended to create a sense of belonging to the same religious tradition, to provide an opportunity
to celebrate important events of a religious nature and to contribute to the development of a sense of
personal identity.
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No pupil, however, shall be required to participate in such activities if, for reasons of conscience,
an exemption is requested in writing from the head of the educational institution by the parent.
A pupil who has reached the secondary three level may make that request.

5. A teacher shall respect the philosophy and confessional character of a recognized educational
institution.

In the performance of his duties, a teacher shall respect the'spppilsonal religious or
ideological point of view.

Every teacher shall have a knowledge of the moral development of the child.

Any such school must also follow the prescriptions contained in the regulation governing moral and religious
instruction (see below).

The recognition of denominational schools could be viewed“apexial prograthunder section 20 of
the QuébedCharter because of the religious nature of such institutions. However, as can be seen from the
foregoing, this treatment is reserved for Catholics and Protestants alone which congtitmi@sfacie:
discrimination. In our view, section 20 can be used to
provide special programs for religious groups, but not for
Recognition of denominational schools some to the exclusion of others. If a contrary view were
for Catholics and Protestants could not advanced, this would open up section 20 to scrutiny under
be considered as“affirmative action,” the Canadian Charterlf the court found that section 20

: : : : o did permit such discrimination, it is our view that section
glve_n_ their historically  privileged 20 would be struck down as it could not be construec as a

position. reasonable limit under section 1 of @anadian Charter

It should also be pointed out that the recognition of

denominational schools for Catholics and Protestants could not be considéa#fairaative actior, given their
historically privileged position in the Québec education system. Affirmative action in this regard could only be
offered to other religious groups. The other alternative is open up the denominational recognition of schools to all
faiths.

Such a policy alternative would satisfy prevailing human rights norms, depending on how it was
articulated and implemented. Structures analogous to the current denominational committees of the Superior
Council would have to be created or all such structures would have to be abolished. More importantly, the policy
would have to take into account the geographic, demographic, programmatic and other exigencies of the school
system. Thus, the policy could not, directly or indirectly, compel students to attend such schools who did not wish
to do so because no reasonable alterative was available in that locality. Accordingly, any such policy must include
“reasonable limitson the exercise of a right to establish and operate denominational schools.

u The provisions regarding the denominational status of schools are an infringement of human rights in that
they grant a privilege to Catholics and Protestants to have denominationally recognized schools when no
such recognition exists for the benefit of other religious groups.

5.3.2 Management and Control of Denominational Structures

As mentioned briefly in section 4.2.2, unless those placed in charge of educational structures, be they school
boards or schools, are given some reasonable level of authority, then the structure becamgsyashell’

Whereas the delegation of authority in other provinces is all but exclusively limited to school boards, Bill 180
provides for considerable delegation to schools and their new governing boards, as well as school boards. Schoo
boards and schools afereatures of statutethat is, they may only do what they are required or permitted to do

by law. Their authority may be expressed in broad general terms or target specific areas of activity. However, any
such delegation is subject to the parameters set provincially and, in the case of schools, by school boards as well
Below is a brief analysis of key areas of authority that are relevant to our question about the place of religion in
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schools, either because their general terms encompass denominational issues or because they specifically envisac
the latter.

General Policy Direction

In addition to choosing to be officially recognized as either Catholic or Protestant, schools have other powers in
relation to setting their general policy direction and mission. Much of this is done through the establishment and
implementation of the schdsl“educational projett® under the direction of the school governing bd&ird.

Contrary to the limitation of denominational status to Catholic and Protestant, there is nothing in legislation that
would prevent a school from adopting an educational project that embraces a different religion, or indeed many

religions. Like any general policy direction, its viability depends on the more specific policy elements discussed
below.

u The provisions respecting the educational project comply with human rights norms in that they neither
impair freedom of religion nor discriminate on the basis of religion.

Admissions

School boards cannot set enrolment
criteria for schools simply based on their
denominational status.

%A school pursues its mission within the framework of‘educational project,which contains the specific aims
and objectives of the school and the measures to ensure its implementation and evaluation, a process that includes the

participation of students, parents, the principal, teachers, other school staff, representatives of the community and the schoo
board.
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Despite their ability to set general policy direction, schools cannot determine their own admission policy.
Authority in this area is conferred upon school bo&fdbut even they have little discretion in setting admission
policy. As a general rule, they may only establish enrolment criteria for cases where admission demands exceed
the capacity of a school. By contrast, it may set the enrolment criteria for a school approved by the Minister as a
“special project, which might have a denominational foéidHowever, it cannot set enrolment criteria for
schools simply based on their educational project or denominational status. These parameters governing
admission policy are linked to the right of students and parents to school choice (see below).

u The provisions governing admission comply with human rights norms in that they neither impair freedom
of religion nor discriminate on the basis of religion.

Curriculum and School Organization

Setting forth the provisions governing discretion regarding curriculum and school organization is complex
because of the interplay of thl&ducation Actthe Basic School Regulatiorsnd the Catholic and Protestant
regulations adopted under thet Respecting the Conseil supérieur delucation Furthermore, Bill 180 has
introduced another complication by replacing previous school board obligdtibas¢hool board shall dd)x
with new language when these powers have shifted to scltmdsschool board shall ensure that x is dpne
Although these differences may appear to be purely semantic, they raise the question of whether certain
obligations must be acquitted in each school or merely in some schools of the board.

Schools have no discretion whether to offer Catholic or Protestant MRI; they must do so upon the request
of students or parents (see bel6iinsofar as MRI in other denominations is concerned, the school governing
board may request the school board that it be offered, but the decision rests with the latter. According to Bill 180,

®These provisions are new (Bill 180) and no guidelines have been published to indicate how the Minister may deal
with applications for‘special projec¢t schools. However, the policy discourse during the legislative hearing on Bill 180
suggests that the thrust of this new provision is to limit the proliferation of such schools in favour of fostering neigibourho
schools.

®Neither do schools have any discretion regarding the minimum time to be devoted to Catholic and Protestant MRI,
as theEducation Act(s. 86(2)) states that school governing boards must respect the minimal time prescribed by the
denominational committees of the Superior Council in accordance with the regulatory power respecting MRI and related
services inall schools (CSE Act, s. 22(a)) and the recognition of Catholic an Protestant schools (CSE Act, s. 22(e)). The
Protestant regulation explicitly covers both these regulatory functions and the provisions dealing with Protestant MRI (ss. 6-
9) clearly apply to all schools. The Catholic regulation appears to be concerned exclusively with schools recognized as
Catholic and therefore it is unclear if the provisions dealing with Catholic MRI (ss. 8 ff) apply to all schools.
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from now on schools, not school boards, have the authority to develop local préyfiarasonly mention of

locally developed religious programs is the obligation to have local programs for Catholic or Protestant MRI
approved by the appropriate denominational committees of the Superior Council. It seems inconsistent with this
new devolution of local program authority to schools that MRI programs respecting other religions still require
school board approval as they did when school boards were responsible for all local programs. While Bill 180 is
generally neutral respecting denominational matters, in this instance it renders the development of local religious
programs to meet the need so students of other faiths more difficult.

The principal, following the proposal made by

It seems inconsistent with this new teachers and ;llﬂerf consultation of thte)z givernigg board,lis

; : . how responsible for approving textbooks and materials
devolution of authority to SfChOOIS that from amgng those authgﬁzed bgy the Minister (s. 96.15(3)).
MRI  programs respecting other s general power applies to texts and materials for MRI,
religions still require school board it being noted that in the case of Catholic and Protestant
approval. MRI, they must also be approved by the appropriate
denominational committees (s. 227).

There is no explicit provision in the Act or the
regulations about the conduct of religious exercises. For purposes of this discussion, we assume that they are
embraced by thé&pastoral/religious care and guidance servViggsvided for therein. In responding to parental
rights to these services, schools must follow the prescriptions of the regulations. However, the Catholic regulation
only makes reference to these services in schools recognized as Catholic; the Protestant regulation is silent or
these matters. In the absence of any effective constraints, the general terms governing the provision of educationa
services prevail. According to tieducation Act(s. 224), the school board retains the authority to establish a
program for eachstudent servicecontemplated in thBasic School Regulationshich include pastoral/religious
care and guidance. Moreover, the school board still determines the educational services to be provided by each o
its schools (s. 236). The school governing board is responsible for approving the approach proposed by the
principal for the implementation of these and other student services (s. 88). Thus, it appears that school discretion
in this area is limited to matters of implementation which only arise if the school board has first decided that such
services should be offered at the school.

u The provisions respecting approval of local subjects are an infringement of human rights in that they
subject local non-Catholic/Protestant programs to a school/school board approval process that is not
required for Catholic or Protestant programs; by contrast, they subject local Catholic and Protestant
programs, as well as textbooks and materials to an external approval process that is not required of other
denominationally based programs, if such programs were locally approved.

®The school governing board is responsible for approvingaberall approachproposed by the principdbr local
programs of studies to meet specific needs of the students at the school but it is the principal, not the governing board, that
approves actual programs which gm@posed by the teacher8ccording to Bill 180 (s. 198), every school board shall
establish, after consulting with the governing boards, the approach to be taken for 1998-99 and 1999-2000 for the gradual
implementation of the powers arising from specified sections of the new Act, including these provisions regarding local
programs.

"®Once fully implemented, the following steps would appear to have to be followed in order to approve a local MRI
program for another religious faith: (1) the governing board approvegémeral approa¢ho local programs that embraces
such a possibility; (2) the teachers propose a local MRI program; (3) the principal approves their proposal; (4) the governing
board requests the school bdandermission for this program; (5) the school board grants or withholds its permission.
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Human Resources

Bill 180 did little to effect the prevailing situation regarding the management of human resources. School boards
remain the employer but the majority of working conditions of administrators and employees are determined
provincially by regulation for the formét,and collective bargaining for the latter. Thus all hiring and assignment

of personnel to schools, be it for denominational purposes or other, is decided by the school board in accordance
with the provisions of the applicable personnel regulations and agreements. Howelidydéion Actprovides

that the school board must consult the school governing board on the criteria for the hiring of the principal of the
school (s. 79(2)). Thus, for example, a denominational school could advance the criterion that the principal be a
member in good standing of the denomination of the school but it cannot require that this criterion be retained, let
alone decide or exercise a veto on who is actually hired.

u The provisions dealing with human resources comply with human rights norms in that they neither impair
freedom of religion nor discriminate on the basis of religion.

Funding and Taxation

With the advent of linguistic school boards, the traditional denominational funding issue, namely the right to raise
taxes in support of denominational schools is how moot. Denominational schools, like any school under the new
provisions enacted by Bill 180, may charge user fees for educational services not foreseealsic tBehool
Regulationsincluding“instructional service outside teaching periods during the school day ... or on non-school
days (s. 90). Thus, it would appear that schools may organize and charge fees for after-school MRI of any
denomination but could only organize and charge fees for counseling and related services for denominations other
than Catholic or Protestant, as the latter are foreseen Batlie School Regulations

A school board must now distribute the bulk of its resources to its schdals eguitable mannewhile
taking into account the needs of each scfbTlhe needs of schools could include denominational needs but the
distribution could not be based on denominational status per se. The parents committee must be consulted by the
school board on the objectives, principles and criteria governing the allocation of financial resources among its
schools, as well as on the aims, principles and criteria which serve to determine the amount which the board
retains for its own uses. School budgets reflect the needs and priorities of each school, including any
denominational aspects. Under the new provisions ofEthécation Act school budgets angroposedby the
principal,adoptedby the governing board amgprovedoy the school board:™

u The provisions dealing with funding comply with human rights norms in that they neither impair freedom
of religion nor discriminate on the basis of religion.

5.4 Denominational Rights of School Stakeholders

5.4.1 The Denominational Rights of Children and Parents

As mentioned in the previous section, the discretionary authority of schools and other bodies is subject to the legal
rights of stakeholders to service delivery. As in the analysis of such rights across Canada, we have organized this
presentation in relation to three key rights, namely, those to school choice, religious instruction and exercises, and

accommaodation, followed by a brief discussion of the overall rights of students and parents.

Right and Duty to Attend School

"To date the working conditions of administrators in Protestant school boards were not determined by regulation
but through a non-regulatory consultative process.
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The Education Actprovides for both the right to public schooling and a duty to attend. There are no explicit
provisions dealing with valid reasons for non-attendance for students subject to the latter. There are, however,
several exemptions from the duty to attend school,

including attendance at a recognized private school ¢ . . -
approved home schooling. These provisions com;#ng of legislative recognition  of

with freedom of religion/non-discrimination norms.'jél'gIous holidays as an excuse for non-

Thus, for example they do not infringe the freedom @ttendance is not in itself a problem

religion of parents who might wish to send theiprovided that in practice it is accepted as

children to a private religious school. The statg justification.

regulation of the private education options satisfy tfre

requirements set forth inJones The absence of

exceptions to school attendance for religious reasons (e.g. absence for a holy day) is not itself problematic;
however, if a school were to deny such exceptions, then such policy or practice would infringe these human rights
norms.

u The provisions respecting the right to public schooling and a duty to attend school comply with human
rights norms in that they neither impair freedom of religion nor discriminate on the basis of religion.

School Choice

The principle of - but not the right to - parental choice is included in the preamble AzttliRespecting the

Conseil supérieur deducation “Whereas parents have the right to choose the institutions which, according to
their convictions, ensure the greatest respect for the rights of their chiffdtedo entitlement is provided by this
statement as it is merely a declaration in the preamble and not even part of the statute itself. The right to school
choice is provided for in theéducation ActAccording to this Act, a student of full age or the parent has a right to
choose the school which best reflects their preferences. This right is restricted to schools within the jurisdiction of
school board to which student belongs; it does not entitle the student to transportation beyond school board
norms, and is subordinate to enrolment criteria established by school board (discusset“ald¢ittain these
parameters, students and parents are free to choose any denominational school that may exist within their schoc
board.

u The provisions concerning school choice comply with human rights norms in that they neither impair
freedom of religion nor discriminate on the basis of religion.

Religious Instruction and Religious Exercises

According to theEducation Actevery student has right every year to choose between Catholic MRI, Protestant
MRI, moral instruction and, if offered by a school, MRI in another religious denomination. The exercise of this
right is vested: in students of full age; in students in second cycle of secondary school; in parents of other
students. The school board must ensure that students/parents indicate their choice at the time of registration.
Failing such indication, if a choice has been made in a prior year, a student/parent will be deemed to have made
the same choice; if no prior choice has been made, a student/parent will be deemed to have chosen moral
instruction. Catholic and Protestant students have a right to student services of pastoral care and guidance if
Catholic, and religious care and guidance if Protestant.
The discrimination in favour of As noted above there is no provision in tBéucation
Catholic and Protestant MRI and Act or the regulanqns which explicitly a'ddress'the matter

. . . of religious exercises, therefore no right exists in this
related services is obvious. regard. However, the Protestant regulation (cited above
in section 5.3.1) makes mention that schools recognized
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as Protestant may organiz&ctivities of a religious nature”. - this could possibly subsume religious exercises.
The same regulation also includes an opt-out provision upon the request of the parents.

The discrimination in favour of Catholic and Protestant MRI and related services is obvious. Not only
does it violate the general human rights norms governing discrimination, it also contradicts the specific right
conferred on every one by section 41 of the Qué&lerter. To bring theEducation Acinto line with section 41
it is necessary to extend thight to MRI to all faiths’> However, the means by which choice is exercised does
merit a brief discussion. The exercise of choice respecting MRI constitutegptaim”’ procedure, with moral
(neutral) education as thlefault settingy in the absence of choice. Accordingly, this approach is deemed
acceptable, as observed by StephefiSin:

The child who is forced by his parents to participate in a religious activity may not claim that his religious

freedom is abridged by the state. The latter is merely facilitating the practice of religion. Therefore in such

a case, pressure to make a religious statement emanates from the home rather than from classmates.

By contrast, the provision of the Protestant regulation constitutéspgout approach and does not meet the
standard set forth idylberbergand the other cases referred to in section 3.2. However several provinces still
employ such a standard and it has never been considered by the Supreme Court of Canada which might reach
contrary conclusion in this regard, especially in light of international jurisprudence which appears to be more
accepting of opting out provisions than the Canadian courts have been to date.

u The provisions dealing with religious instruction are an infringement of human rights in that they grant
students and parents a right to Catholic and Protestant MRI and related services, whereas members of
other faiths must obtain permission for the former and are not even given the possibility of the latter; the
opt-in provisions are deemed to satisfy prevailing human rights norms, but the opt-out provisicn of the
Protestant regulation is considered to infringe such norms in light of Canadian case law as it presently
stands.

Student and Parental Rights

For purposes of this discussion, student and parent rights come to the fore in the following instances:

. choice of school - students of majority age or parent;
. MRI - student in secondary cycle Il or parent on behalf of student;
. activities of a religious nature in Protestant schools - parent.

In the first instance, the right respecting school choice for students of minority age is vested in parents and not
merely assigned to parents to be exercised on behalf of their children, as is the case respecting MRI. The latter is
thus more respectful of the evolving doctrine of chilthaights than the former, and is more advanced in this
regard than that generally observed across Canada. In the third instance, student rights are ignored completely. Ir
order to, fully respect the human rights of students, all three provisions would need to be reformulated to vest
rights in students, while allowing for the exercise of that right by parents on behalf of and in the best interests of
the student, according to some objectigat-off’ point, such as grade level or age. However, using the age of
majority - by which point students are no longer considered children - seems to be a rather high cut-off point, as
14 years is the age of consent for medical treatment in QiEHesiven the sheer number of decisions to made
respecting choice in the above areas, an objective cut-off point seems preferable to a subjective rule where an
evaluation of the studestcapacity to exercise his or her own right must be made on a case-by-case basis.

5.4.2 School Staff and Religion

2By contrast, if these sections of tRelucation Actwere eliminated there would be no conflict with section 41;
nevertheless, this provision of the Quéldarterwould still give rise to an entitlement to MRI on request by members of all
faiths.

McGill University



Analysis of Québec Legislative Provisions 87

Catholic education consultants and Catholic pastoral animators must maintain a pastoral mandate issued by the
Bishop of the diocese in which the school board is situated as a condition of employment. Recalling that section
16 of the Québec€harter (cited above in section 3.4.3), prohibits discriminatiorer alia, in establishing
employment categories, it could be argued that this condition is discriminatory, unless considdyedaafda:
occupational requirement under section 20. Inasmuch as this requirement has been sanctioned by a collective
agreement™" we conclude that it does so qualify and therefore is deemed to be non-discriminatory. There are no
other provisions in either the law or the applicable personnel regulations and agreements, including the recent
protocol governing the transfer of personnel to the new linguistic school boards, which deal with hiring or firing
for denominational causéNeither is there any case law on point.

"*The appointment of a person to be responsible for Catholic or Protestant services must be approved by the local
Bishop or Protestant authoritfEducation Act ss. 262-263). However, the Act is silent about the need to maintain such
approval for purposes of retaining the position, let alone employment.
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Accordingly, in the absence of specific legislative or contractual language in this area, it would appear
that the general principles governing hiring and firing for denominational cause outlined above in secticn 3.4 are
applicable here. Whereas at least the former confessional and dissentient school board could claim the status o
denominational employéf,no school board can now claim that status. Hence, the only claim that can now be
made is in respect of a denominational position in an officially recognized denominational school or in any other
setting (non-denominational school, board office). As reflected in the case law from other jurisdictions, the
strength of any argument to hire or fire on the basis of denominational cause will depend on a variety of factors,
including the job description, existing policy and its general application, as discussed above in section 3.4.

Within the school, assignment of duties is decided by the principal; however, he or she must ensure that
teachers assigned to Catholic or Protestant MRI are qualified in the meaning of denominational regtitations.
Teachers have a right to refuse to teach Catholic or Protestant MRI or that of another religion for reasons of
consciencé It should be noted that rights and obligations respecting assignment are distinct from rights and
obligations respecting retention of employment.

u The provisions dealing with school staff and religion comply with human rights norms in that they neither
impair freedom of religion nor discriminate on the basis of religion.

5.5 Denominational Provisions Governing Private and Home Schooling

The principle of parental right to private schooling is included in the preamble &xthiRespecting the Consaeil
supérieur de Bducation

Whereas persons and groups are entitled to establish autonomous educational institutions and, subject to the
requirements of the common welfare, to avail themselves of the administrative and financial means
necessary for the pursuit of their end$;%..

This non-binding principle has been transformed into a right by including choice of private or home schooling as
alternatives to the general rule of compulsory attendance at a public S€i@ulvate schools are subject to their

own legislation and regulatiofi§}" but contrary to most Canadian provinces are heavily subsidized by the State
(currently at approximately 60% of the grants provided to public schools). The right to home schooling is subject
to verification by the local school board that the child is receivingoaivalenteducational experience to that he

or she would receive in a public sch&6t' No provision is made in the Act for support of home schooling by
either the Ministry or school boards, although the latter do often supply supporadracbasis.

The Act Respecting Private Educationakes reference to MRI programs but these provisions are not
relevant for purposes of an examination of human rights and religion. In addition, there is a separate regulation of
the Catholic Committee respecting the recognition of private schools as Cé&tholidjile the aforementioned
Protestant regulation applies to private as well as public schools. For purposes of this paper, the comments madke
previously about these regulations apply equally to their application to private schools.

u The provisions respecting private and home schooling comply with human rights norms in that they
neither impair freedom of religion nor discriminate on the basis of religion.

"t is unclear whether the former common school bo4imisCatholicg and“for Protestantscould have claimed
such status.
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6.0 OPTIONS TO BE CONSIDERED

Having outlined both a human rights framework and an analysis of the Québec legislative provisions in light of
this framework, we now turn briefly to the options that one could consider for the public school systern. While
one could imagine a large number of options, each with their particular characteristics, it seems to us to be more
helpful to limit the presentation to a small number of more broadly defined options, each of which could later be
sub-divided in a more fine grained analysis. On the assumption that the options available at the provincial and
school board levels do not require any elaboration beyond that already provided in section 5.0, we will confine
our consideration to options to the school level.

6.1 Fundamental Considerations
We begin by presenting the possible array of options in terms of two dimensions: (1) the degree to which religion

is given a place in the school; and, (2) whether or not the option respect human rights pfiriEipeapproach
can be illustrated as follows:

Options/Respect for Denominational <<t Mixed mmsmmen Secular
Human Rights Norms

Respects human rights
norms

Does not respect human (Status Quo)
rights norms

The present Québec system can be characterizethaseal’ option that is‘below the lin€; that is, one that dozs

not respect human rights norms in several key areas. In terms of options, therefore, in addition to maintaining the
status quo, one could move toward making the system more denominational or more secular in nature. Whether
one moves in one of these directions or the other, one then must decide whether or not to respect human rights
norms.

Respecting Human Rights Norms

The fundamental options concerning human rights can be stated as follows:

. maintain the use of override provisions to shield the system from legal challenge under
theCanadian Charteor the QuébeCharter,
. reform the system to comply with human rights norms so that it neither impairs freedom

of religion nor discriminates on the basis of religion.

It should be noted that the second option does not imply a purely secular system. As illustrated by the above
figure, there is no inherent correlation between the extent to which a system is denominational or secular and the
extent to which it respects human rights; the relationship between the two is orthogonal not linear. A
denominational system could operate in manner that is very respectful of human rights, while a purely secular
system could operate in the opposite manner.

"*The matrix was developed in earlier work by the authors and is reprinted here with their permission.
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In the event that one decides to make the system purely secular, human rights norms are respected provided that:

here is no inherent correlation between

. reasonable accommodation is provideg1 tent t hich t .
to students, staff and others within tha 1€~ €Xtent 10 which —a  system IS

system so as not to unduly interfere witdlenominational or secular and the extent

or adversely effect their individual to which it respects human rights.

religious beliefs and practices;
. private or home schooling is available as an option for those wishing a denominationally

based education.

In the first case, for example, one should accommodate religious holidays, religious garb and the like. In the
second case, although it would not be necessary for the State to fund such an alternative, if it chose to do so then i
must do so without discrimination in favour of one denomination over any other.

In the event that one decides to retain some denominational aspects to the system, two basic options are
available, namely:

. denomination-specific schools within linguistic school boards;
. denomination-specific religious instruction, exercises, etc. within non-denomination-
specific schools.

In either of these cases, one must open up such rights to all religions, subject to reasonable limits and making
appropriate accommodation to all students, staff and others in any given situation. Thus, if it is decided to permit
denomination-specific schools, human rights norms would dictate that the right to such schools be available to all
denominations and that, in addition, secular public schools must also be available to those who object to attending
a denominational school. This right may be subject to reasonable limits and, thus, may not be available in all
localities given geographical and demographic realities of particular school boards and schools. In such
circumstances alternative accommodation would have to be provided such as the second option mentioned above
to which we now turn.

- m— — In lieu of denomination-specific schools, schools

In lieu of denomination-specific schools, ¢ouid provide denomination-specific MRI, exercises, etc.
schools could provide denomination- as well as well as appropriate alternative instruction and
specific MRI. activities to accommodate students who do not wish
religious instruction or to participate in such exercises.

Such alternative could take the form of instruction about
religion delivered in a neutral and objective manner or moral instruétNoreover, such schools would have to
ensure that reasonable accommodation is provided to students, staff and others so as not to unduly interfere witt
or adversely effect their individual religious beliefs and practices.

"®The Ontario Ministry of Education iRolicy/Program Memorandum No. 112: Education about Religion in Public
Elementary and Secondary Scho(990) (cited inBal, see endnote 123 at 107), adopted a set of guidelines developed by
the American Association of School Administrators which help define the nature of religious instruction which would not
infringe students freedom of conscience and religion or equality rights. These guidelines are as follows:

The school may sponsor teudyof religion, but may not sponsor tpeacticeof religion.

The school magxposeall students to all religious views, but may moposeany particular view.

The schodk approach to religion is oneioftruction not one ofndoctrination

The function of the school is exlucateabout all religions, not toonvertto any particular religion.

The schodk approach iacademic¢ notdevotional

The school shouldtudywhat all people believe, but should medcha student what to believe.

The school should strive for studexwarenes®f all religions, but should not press for studaoteptance

of any one religion.

The school should seek ilmform the student about various beliefs, but should not see&rtformhim or

her to any one belief.
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Moreover, in non-denomination-specific schools denomination-specific instruction, etc. could be made

available to students either as: (i) part of the regular curriculum; (ii) extra-curricular activities under the official

auspices of the school; (iii) outside of the regular instructional program by third parties who are given access to

school facilities in the same manner as any other community group.

The Denominational-Secular Continuum

Becoming More Denominational

Making schools more denominational could involve some combination of the following:

. confer a“purely denominationalstatus on a school, that is, without any recognition of
the“common and public naturef the school;

. restrict admissions to children of the denomination of the school;

. provide for denominational control over all aspects of curriculum;

. restrict hiring of personnel to membeiia good standingof the denomination of the
school;

. allow ratepayers to direct taxes in support of schools of their denomination.

Taken to its extreme, a move in this direction provides for the creatitaissentient schools similar to those
permitted under the former section 93 regime.

Becoming More Secular

Making schools more secular could involve some combination of the following:

. remove any denominational status from schools;

. maintain open admission policy to children of any denomination;

. remove compulsory MRI from the curriculum;

. eliminate any consideration of denomination in hiring of personnel,

. eliminate any consideration of denomination with respect to school taxes.

"'Stephenson (see endnote 263) questions the validity of any of these options but her analysis seems to be unduly
influenced by American case law and does not take sufficient account of the significant constitutional differences between the
U.S. doctrine of the separation of church and state and the Canadian approach of constitutional neutrality toward religion.
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Taken to its extreme, a move in this direction would completely eliminate any place for religion in the regular
curriculum and official activities public schools. If this were to occur religious instruction and activities
nevertheless could still be accommodated, as it may be in Ontario, by schools permitting religious dencminations
to use school premises (on the same basis as any other community group) to conduct religious instruction and
exercises outside of the official school daydowever, such accommodation would have to be extended to all
religious denominations on a non-discriminatory basis.

6.2 Other Considerations

Deciding on the most appropriate option on the basis of the foregoing is complex enough; however todimit one
considerations to the place of religion in schools and human rights would ignore other important factors. For
purposes of this synthesis, we will assume a decision that respects the human rights norms set forth above anc
consider three other major factors: cost and fragmentation; pluralism and the role of the public school; and,
avoiding religious strife in schools.

Cost and Fragmentation

As observed by several commentators, providing

guality education is no longer enough, we must do tending denominational rights andl

at the least possible cost. Simply put, we cannot aff(),B . -
the luxury of parallel structures in public education. vileges at the school level risks to

Extending denominational rights and privileges at tHe'€ate the fragmentation of structures at

school level risks to create the fragmentation dhis level.

structures at this level that we have just eliminated at

the school board level. Furthermore, fragmentation

engendered by parallel structures could lead to a situation where the number of minority language students would
be reduced to the point of failing to meet the threshold numbers test for instruction or facilities for, as noted in
Mahév. Alberta“"

Denominational school guarantees could split up an eligible group of minority language students in such a
way as to preclude the creation of a minority language school which would otherwise be required. But such
a possibility, though unfortunate, does not affect the validity of the interpretation ... given to s. 23.

Pluralism and the Role of the Public School

The public school has traditionally been conceptualized ascttramon schodl, which originally meant the
teaching of thesamecurriculum and transmitting treame:
culture toall students in @mmonschool:*™"" The recent

Creating a network of amendment of thé&ducation Actby Bill 180 recognizes

denominationally based schools would the importance of the common school by limiting the
detract f th | f th bli spread of“alternativé schools. Creating a network of
etract irom € role o € public denominationally based schools would run counter to this

school in bringing people together. policy direction and detract from the role of the public
school in bringing people together, rather than keeping
them apart, as stated by the Québec Human Rights Comnfi$sibn:

Finally, it is useful to note that the schiokducational mandate confers major social responsibilities,
including the responsibility to provide the young people in its care with equal opportunities for self-
fulfilment and success. Because the school is charged with promoting social insertion, it must also ensure,
by teaching mutual respect, that no student is ostracized by his or her peers or rejected by the group for

"®Before school, after school or on a non-school day.
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religious reasons or because of a symbol used to express a religious belief. Whatever the situation,
exclusion or prohibition are never valid choices, either in terms of equal rights, or from a strictly
educational point of view.

The school of today must reflect the pluralistic society in which we live, just as the nineteenth century common
school reflected a more or less monolithic society. If it fails to do so, it is society that will die, not merely the
public school.

Avoiding Religious Strife in Schools

The spirit of the transition to linguistic boards is to remove the denominational strife of the past and revitalize
school boards as support agents of schools whose missionkeeping with the principle of equality of
opportunity, ... is to instruct, socialize and qualify studerits“" As stated in our submission on Bill 1&69%

Maintaining the denomination recognition of schools risks to move the old denominational antagonisms

from the level of the system and relocate them at the level of the school. The last situation one would want
to occur in a newly formed English school composed of students from previous Catholic and Protestant
schools is to be immersed in a battle between two religious factions, each wishing to have its denomination
recognized, and a third group wanting neither imprimatur on the school.

In the same vein, we concur with the sentimer - — - :
expressed in a recent article to the effect thgamtammg the denomination

henceforth the real centre of power in th&€cOgnition of schools risks to move the
education system will be the schotThe threat of 0ld denominational antagonisms from

one religious group or another seizing control ovdhe level of the system and relocate them
the agenda is immense and, given the two yegf the |level of the school.

mandate of parent representatives on governfrg

boards, any harm that is done will have a long

shelf life and will not be easily revers&d™
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7.0 CONCLUSION

We began this paper with a sketch of the historical evolution of the place of religion in education. We have seen
that religion has played a key role in the system from its earliest days but also noted that the questioning of that
role is not a new phenomenon but can be traced back to at least as afar as the Royal Commission of 1787
Throughout much of this history, the place of religion in schools was framed by the existence of section 93, which
required maintaining the denominational rights and

. rivileges enjoyed by Catholics and Protestants in 1.867.
One has to queSt'on_’ at the end of theg\s thg cons’tjitL}J/tionaI)/imperative for these privileges has
20th century, the maintenance of school now been eliminated, one has to question, as statad by
privileges for two denominations in a Professor Pierre Foucher at a symposium on school board
multicultural, pluralistic Québec. reform at McGill, whether‘the maintenance of school
privileges for two denominations in a multicultural,
pluralistic Québetshould be continued”™"

In section 3.0, we provided an alternative frame to this debate by outlining various elements of a human
rights based approach to the question. In brief, this perspective entails respecting freedom of religion and ensuring
non-discrimination on the basis of religion. We have seen that these broad principles require the State not to
interfere in the right of individuals to practise their own religion nor coerce anyone, directly or indirectly, to
participate in any State sponsored religious activity. We have also noted that discrimination can occur directly or
indirectly and that it is the effect, not the intent, of any State action that may give rise to discrimination. Like any
human right, freedom of religion and from discrimination on the basis of religion is subject to reasonable limits
and reasonable accommodation.

Our examination of legislation and case law across the country has revealed a variety of approaches, some
of which were crafted in response to litigation. In conducting this brief cross-Canada survey, we used a simple
analytical framework that we also applied in analyzing the Québec legislation. We began the latter task with a
brief overview of the relevant constitutional parameters and moved quickly to an examination of the use of special
legislation to shield various enactments from a challenge under eith@atredian Charteror the Québec
Charter. Our scrutiny of the education legislation revealed that such a shield was indeed necessary, as several key
provisions are in conflict with the human rights
principles outlined in section 3.0.

With these analyses in mind, we provided ¥Vhatever denominational structures or
conceptual model for considering various optionservices are provided, they must, subject

regarding the place of religion in schools, as well g reasonable limits, be made available fo
other factors to be considered. As noted therein, t embers of all faiths, while being

respect of human rights does not require a purel%
secular system. Both denominational and seculgSpectful of non-adherents.
systems may be constructed so as to respect human
rights. However, as our analysis as shown, whatever denominational structures or services are provided, they
must, subject to reasonable limits, be made available to members of all faiths, while being respectful of non-
adherents.

The relationship between human rights and education is more subtle and pervasive than the simple
provision by law of entitlement to schooling or other educational befi&fits:

Both law and education form part of the normative order of society.... In this normative order ard stated
simply, the school is expected to transmit or impart these norms or expectations about behaviour to the
young while the law serves to adjudicate conflicts that arise in the living out of these norms or expectations.

With the removal of section 93, it is now up to the State to construct a system which transmits those norms and
expectations which it wishes to guide young people and society as a whole.
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APPENDIX A”®
EXCERPTS FROM INTERNATIONAL INSTRUMENTS

Universal Declaration of Human Rights
(A/RES/217 A (Ill), 10 December 1948)

2. (1) Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without distinction
of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin,
property, birth or other status. ...

18Everyone has the right to freedom of thought,
conscience and religion; this right includes freedom to
change his religion or belief, and freedom, either alone or
in community with others and in public or private, to
manifest his religion or belief in teaching, practice,
worship and observance.

26(1) Everyone has the right to education. Education
shall be free, at least in the elementary and fundamental
stages. Elementary education shall be compulsory.
Technical and professional education shall be made
generally available and higher education shall be equally
accessible to all on the basis of merit.

(2) Education shall be directed to the full
development of the human personality and to the
strengthening of respect for human rights and
fundamental freedoms. It shall promote understanding,
tolerance and friendship among all nations, racial or
religious groups, and shall further the activities of the
United Nations for the maintenance of peace.

(3) Parents have a prior right to choose the kind of
education that shall be given to their children.

International Covenant on Civil and Political Rights
(A/RES/22000 A (XXI), 16 December 1966)

4.(1) In time of public emergency which threatens the
life of the nation and the existence of which is officially
proclaimed, the States Parties to the present Covenant
may take measures derogating from their obligations
under the present Covenant to the extent strictly required
by the exigencies of the situation, provided that such
measures are not inconsistent with their other obligations
under international law and do not involve discrimination
solely on the ground of race, colour, sex, language,
religion or social origin.

(2) No derogation from articles 6, 7, 8 (paragraphs 1
and 2), 11, 15, 16 and 18 may be made under this
provision.

(3) Any State Party to the present Covenant aveliling
itself of the right of derogation shall immediately inform
the other State Parties to the present Covenant, through

"This appendix has been prepared for the convenience of the reader only. For accurate reference, recourse should be

made to the official texts of the instruments reproduced.

the intermediary of the Secretary-General of the United
Nations, of the provisions from which it has derogated
and of the reasons by which it was actuated. A further
communication shall be made, through the same
intermediary, on the date on which it terminates such
derogation.

18(1) Everyone shall have the right to freedom of
thought, conscience and religion. This right shall include
freedom to have or to adopt a religion or belief of his
choice, and freedom, either individually or in community
with others and in public or private, to manifest his
religion or belief in worship, observance, practice and
teaching.

(2) No one shall be subject to coercion which would
impair his freedom to have or to adopt a religion or belief
of his choice.

(3) Freedom to manifest osereligion or beliefs may
be subject only to such limitations as are prescribed by
law and are necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms
of others.

(4) The States Parties to the present Covenant
undertake to have respect for the liberty of parents and,
when applicable, legal guardians to ensure the religious
and moral education of their children in conformity with
their own convictions.

26. (1) All persons are equal before the law and are
entitled without any discrimination to the equal protection
of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground
such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or
other status.
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International Covenant on Economic, Social and
Cultural Rights
(A/RES/2200 A (XXI), 16 December 1966)

2...

(2) The States Parties to the present Covenant
undertake to guarantee that the rights enunciated in the
present Covenant will be exercised without discrimination
of any kind as to race, colour, sex, language, religion,
political or other opinion, national or social origin,
property, birth or other status.

4. The States Parties to the present Covenant
recognize that, in the enjoyment of those rights provided
by the State in conformity with the present Covenant, the
State may subject such rights only to such limitations as
are determined by law only in so far as this may be
compatible with the nature of these rights and solely for
the purpose of promoting the general welfare in a
democratic society.

13. (1) The States Parties to the present Covenant
recognize the right of everyone to education. They agree
that education shall be directed to the full development of
the human personality and the sense of its dignity, and
shall strengthen the respect for human rights and
fundamental freedoms. They further agree that education
shall enable all persons to participate effectively in a free
society, promote understanding, tolerance and friendship
among all nations and among all racial, ethnic or religious
groups, and further the activities of the United Nations for
the maintenance of peace.

(2) The States Parties to the present Covenant
recognize that, with a view to achieving the full
realization of this right:

(@) primary education shall be compulsory and
available free to all;
(b) secondary education in its different forms,
including technical and vocational secondary
education, shall be made generally available and
accessible to all by every appropriate means, and in
particular by the progressive introduction of iree
education;

(c) higher education shall be made equally accessible

to all, on the basis of capacity, by every appropriate

means, and in particular by the progressive
introduction of free education;

(d) fundamental education shall be encouraged or

intensified as far as possible for those persons who

have not received or completed the whole pericd of
their primary education;

(e) the development of a system of schools at all

levels shall be actively pursued, an adequate

fellowship system shall be established, and the

14(1) States Parties shall respect the right of the
child to freedom of thought, conscience and religion.
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material conditions of teaching staff shall be
continuously improved.

(3) The States Parties to the present Covenant
undertake to have respect for the liberty of parents and,
when applicable, legal guardians to choose for their
children schools, other than those established by the
public authorities, which conform to such minimum
educational standards as may be laid down or approved
by the State and to ensure the religious and rnoral
education of their children in conformity with their own
convictions.

(4) No part of this article shall be construed so as to
interfere with the liberty of individuals and bodies to
establish and direct educational institutions, subject
always to the observance of the principles set forth in
paragraph 1 of this article and to the requirement that the
education given in such institutions shall conform to such
minimum standards as may be laid down by the State.

Convention on the Rights of the Child
(A/RES/44/25, 20 November 1989)

2.(1) States Parties shall respect and ensure the rights
set forth in the present Convention to each child within
their jurisdiction without discrimination of any kind,
irrespective of the child or his or her parestor legal
guardiars race, colour, sex, language, religion, political
or other opinion, national, ethnic or social origin,
property, disability, birth or other status.

(2) States Parties shall take all appropriate measures
to ensure that the child is protected against all forms of
discrimination or punishment on the basis of the status,
activities, expressed opinions, or beliefs of the ¢kild
parents, legal guardians, or family members.

3. (1) In all actions concerning children, whether
undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary
consideration.

(2) States Parties undertake to ensure the child such
protection and care as is necessary for his or her well-
being, taking into account the rights and duties of his or
her parents, legal guardians, or other individuals legally
responsible for him or her, and, to this end, shall take all
appropriate legislative and administrative measures.

12. (1) States Parties shall assure to the child who is
capable of forming his or her own views the right to
express those views freely in all matters affecting the
child, the views of the child being given due weight in
accordance with the age and maturity of the child.

(2) States Parties shall respect the rights and duties of
the parents and, when applicable, legal guardians, to
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provide direction to the child in the exercise of his or her
right in a manner consistent with the evolving capacities
of the child.
(3) Freedom to manifest osereligion or beliefs may

be subject only to such limitations as are prescribed by
law and are necessary to protect public safety, order,
health or morals, or the fundamental rights and freedoms
of others.

18(1) States Parties shall use their best efforts to
ensure recognition of the principle that both parents have
common responsibilities for the upbringing and
development of the child. Parents or, as the case may be,
legal guardians, have the primary responsibility for the
upbringing and development of the child. The best
interests of the child will be their basic concern.

(2) For the purpose of guaranteeing and promoting
the rights set forth in the present Convention, States
Parties shall render appropriate assistance to parents and
legal guardians in the performance of their child rearing
responsibilities and shall ensure the development of
institutions, facilities and services for the care of the
children.

(3) States Parties shall take all appropriate measures
to ensure that children of working parents have the right
to benefit from child-care services and facilities for which
they are eligible.

28. (1) States Parties recognize the right of the child
to education, and with a view to achieving this right
progressively on the basis of equal opportunity, they shall,
in particular:

(@) make primary education compulsory and
available free to all;
(b) encourage the development of different forms of
secondary education, including general and
vocational education, make them available and
accessible to every child, and take appropriate
measures such as the introduction of free education
and offering financial assistance in case of need;

(c) make higher education accessible to all on the

basis of capacity by every appropriate means;

(d) make educational and vocational information and

guidance available and accessible to all children;

(e) take measures to encourage regular attendance at

schools and the reduction of drop-out rates.

(2) States Parties shall take all appropriate measures
to ensure that school discipline is administered in a
manner consistent with the chddhuman dignity and n
conformity with the present Convention.

(3) States Parties shall promote and encourage
international cooperation in matters relating to educetion,
in particular with a view to contributing to the elimination
of ignorance and illiteracy throughout the world and
facilitating access to scientific and technical knowledge
and modern teaching methods. In this regard, particular
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account shall be taken of the needs of developing
countries.

29(1) States Parties agree that the education of the
child shall be directed to:

(a) the development of the chiddpersonality, talents

and mental and physical abilities to their fullest

potential;

(b) the development of respect for human rights and

fundamental freedoms, and for the principles

enshrined in the Charter of the United Nations;

(c) the development of respect for the clsildarents;,

his or her own cultural identity, language and values,

for the national values of the country in which the

child is living, the country from which he or she may
originate, and for civilizations different from his or
her own;

(d) the preparation of the child for responsible life in

a free society, in the spirit of understanding, peace,

tolerance, equality of sexes, and friendship amonrig all

peoples, ethnic, national and religious groups and
persons of indigenous origin;

(e) the development of respect for the natural

environment.

(2) No part of the present article or article 28 shall be
construed so as to interfere with the liberty of individuals
and bodies to establish and direct educational institutions,
subject always to the observance of the principle set forth
in paragraph 1 of the present article and to the
requirements that the education given in such institutions
shall conform to such minimum standards as may be laid
down by the State.
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APPENDIX B
EXCERPTS FROM CANADIAN INSTRUMENTS

Constitution Act, 1867
(30 & 31 Vict., c. 3)

93In each and for every Province the Legislature
may exclusively make laws in relation to Education,
subject and according to the following Provisions:-

(1) Nothing in any such law shall prejudicially affect
any Right or Privilege with respect to Denominational
Schools which any Class of Persons have by Law in the
Province at the Union:

(2) All the Powers, Privileges, and Duties at the
Union by Law conferred and imposed in Upper Canada
on the Separate Schools and School Trustees of the
Queers Roman Catholic Subjects shall be and the same
are hereby to the Dissentient Schools of the Qseen
Protestant and Roman Catholic Subjects in Quebec:

(3) Where in any Province a System of Separate or
Dissentient Schools exists by Law at the Union or is
thereafter established by the Legislature of the Province,
an Appeal shall lie to the Governor General in Council
from any Act or Decision of any Provincial Authority
affecting any Right or Privilege of the Protestant or
Roman Catholic Minority of the Quesn Subjects in
relation to Education:

(4) In case any such Provincial Law as from Time to
Time seems to the Governor General in Council requisite
for the due Execution of the Provisions of this Section is
not made, or in case any Decision of the Governor
General in Council on any appeal under this Section is not
duly executed by the proper Provincial Authority in that
Behalf, then and in every such Case, and as far only as the
Circumstances of each Case require, the Parliament of
Canada may make remedial Laws for the due Execution
of the Provisions of this Section and of any Decision of
the Governor General in Council under this Section.

Constitution Amendment Act (Québec)
(Canada Gaz., Pt. Il Extra, no.8, vol.131 Dec 22, 1997)

1.TheConstitution Act, 1867is amended by adding,
immediately after section 93, the following:

“93A. Paragraphs (1) to (4) of section 93 do not apgly to
Québet.

(2) Citizens of Canada of whom any child has
received or is receiving primary or secondary school
instruction in English or French in Canada, have the right
to have all their children receive primary and secondary
school instruction in the same language.

(3) The right of citizens of Canada under subsections
(1) and (2) to have their children receive primary and

8This appendix has been prepared for the convenience of the reader only. For accurate reference, recourse should be

made to the official texts of the instruments reproduced.

Canadian Charter of Rights and Freedoms
(Part 1 of theConstitution Act, 1982
being Schedule B of théanada Act 1982U.K.)
1982, c. 11)

1. The Canadian Charter of Rights and Freedcms
guarantees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.

2. Everyone has the following fundamental problems:
(a) freedom of conscience and religion;

7. Everyone has the right to life, liberty and security
of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental
justice.

15.(1) Every individual is equal before and under the
law and has the right to the equal protection and equal
benefit of the law without discrimination and, in
particular, without discrimination based on race, national
or ethnic origin, colour, religion, sex, age or mental or
physical disability.

(2) Subsection (1) does not preclude any law,
program or activity that has as its object the amelioration
of conditions of disadvantaged individuals or groups
including those that are disadvantaged because of race,
national or ethnic origin, colour, religion, sex, age or
mental or physical disability.

23.(1) Citizens of Canada

(a) whose first language learned and still understood
is that of the English or French linguistic minority
population of the province in which they reside, or

(b) who have received their primary school
instruction in Canada in English or French and reside
in a province where the language in which they
received that instruction is the language of the
English or French linguistic minority population of
the province have the right to have their children
receive primary and secondary school instruction in
that language in that province.

secondary school instruction in the language of the
English or French linguistic minority population of a

province

(a) applies wherever in the province the number of
children of citizens who have such a right is sufficient to
warrant the provision to them out of public funds of
minority language instruction; and
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(b) includes, where the number of those children so
warrants, the right to have them receive that instruction in
minority language educational facilities provided for out
of public funds.

27. This Charter shall be interpreted in a manner
consistent with the preservation and enhancement of the
multicultural heritage of Canadians.

28. Notwithstanding anything in this Charter, the rights
and freedoms referred to in it are guaranteed equally to
male and female persons.

29. Nothing in this Charter abrogates or derogates from
any rights or privileges guaranteed by or under the
Constitution of Canada in respect of denominational,
separate or dissentient schools.

33. (1) Parliament or the legislature of a province may
expressly declare in an Act of Parliament or of the
legislature, as the case may be, that the Act or a provision
thereof shall operate notwithstanding a provision included
in section 2 or sections 7 to 15 of this Charter.

(2) An Act or provision of an Act in respect of which
a declaration made under this section is in effect shall
have such operation it would have but for the provision of
this Charter referred to in the declaration.

52. (1) The Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the
provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect.

(2) The Constitution of Canada includes
a) theCanada Act 19824ncluding this Act;
b) the Acts and orders referred to in the schedule; and
c) any amendment to any Act or order referred to in
paragraph a) or b).

(3) Amendments to the Constitution of Canada shall
be made only in accordance with the authority contained
in the Constitution of Canada.

59. (1) Paragraph 23(1)(a) shall come into force in
respect of Quebec on a day to be fixed by proclamation
issued by the Queen or the Governor General under the
Great Seal of Canada.

(2) A proclamation under subsection (1) shall be
issued only where authorized by the legislative assembly
or government of Quebec.

(3) This section may be repealed on the day
paragraph 23(1)(a) comes into force in respect of Quebec
and this Act amended and renumbered, consequentially
upon the repeal of this section, by proclamation issued by
the Queen or the Governor General under the Great Seal
of Canada.
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APPENDIX C*
EXCERPTS FROM QUEBEC INSTRUMENTS

Charter of Human Rights and Freedoms
(R.S.Q.c. C-12)

3.Every person is the possessor of the fundamental
freedoms, including freedom of conscience, freedom of
religion, freedom of opinion, freedom of expression,
freedom of peaceful assembly and freedom of association.

9.1 In exercising his fundamental freedoms and
rights, a person shall maintain a proper regard for
democratic values, public order and the general well
being of the citizens of Quebec.

In this respect, the scope of the freedoms and rights,
and limits to their exercise, may be fixed by law.

10. Every person has the right to full and equal
recognition and exercise of his human rights and
freedoms, without distinction, exclusion or preference
based on race, colour, sex, pregnancy, sexual orientation,
civil status, age except as provided by law, religion,
political convictions, language, ethnic or national origin,
social condition, a handicap or the use of any means to
palliate a handicap.

Discrimination exists where such a distinction,
exclusion or preference has the effect of nullifying or
impairing such rights.

16. No one may practice discrimination in respect of
the hiring, apprenticeship, duration of the probationary
period, vocational training, promotion, transfer,
displacement,, laying-off, suspension, dismissal or
conditions of employment of a person or in the
establishment of categories or classes of employment.

20. A distinction, exclusion or preference based on
the aptitudes or qualifications required for an
employment, or justified by the charitable, philanthrapic,
religious, political or educational nature of a non-profit
institution or an institution devoted exclusively to the
well-being of an ethnic group, is deemed ron-
discriminatory.

40. Every person has a right, to the extent and
according to the standards provided by law, to a free
public education.

12. Division Il appliesmutatis mutandisand subject
to the provisions of this Division to affirmative action
programs in an institution providing educational services.

8This appendix has been prepared for the convenience of the reader only. For accurate reference, recourse should be

made to the official texts of the instruments reproduced.

41. Parents or the persons acting in their stead have a
right to require that, in public educational establishments,
their children receive a religious or moral education in
conformity with their convictions, within the framework
of the curricula provided for by law.

42. Parents or the persons acting in their stead have a
right to choose private educational establishments for
their children, provided such establishments comply with
the standards prescribed or approved by virtue of the law.

43. Persons belonging to ethnic minorities have a
right to maintain and develop their own cultural interests
with the other members of their group.

52. No provision of any Act, even subsequent to the
Charter, may derogate from sections 1 to 38, except so far
as provided by those sections, unless such Act expressly
states that it applies despite the Charter.

53. If any doubt arises in the interpretation of a
provision of the act, it shall be resolved in keeping with
the intent of the Charter.

86. The object of an affirmative action program is to
remedy the situation of persons belonging to groups
discriminated against in employment, or in the sector of
education or of health services and other services
generally available to the public.

An affirmative action program is deemed non-
discriminatory if it is established in conformity with the
Charter.

Regulation Respecting Affirmative Action Programs
(Charter of Human Rights and Freedoms
[R.S.Q., c. C-12, s. 97, subpar. 2]

1. This Regulation applies to any person devising,
implementing or carrying out an affirmative action
program upon a recommendation by the Commission or
under a court order.

The object of an affirmative action program is to
remedy the situation of any group subject to
discrimination as prohibited by section 10 of the Cherter,
particularly women, members of cultural communities,
the handicapped and Native peoples.

13. The objectives of a program in an institution
providing educational services shall be established on the
basis of an analysis of the school population, availability
and the educational system in the institution.
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14. An analysis of the school population will indicate
the situation of target group students in relation to the
institution's other students in terms of:

(1) the number of students;

(2) their programs and conditions of study;

(3) their previous schooling.

15. An analysis of availability will indicate what
percentage target group members represent among all
persons who, within and outside the educational system,
have the training required to enter the institusostudy
programs or are fit to acquire such training within a
reasonable time.

16. An analysis of the educational system in the
institution will allow identification of those practices from
among the rules, directives, policies, decisions, contracts,
agreements and the like, as well as the way they are
applied, which though apparently neutral have a
discriminatory effect in the services provided by the
institution.

The analysis will bear on the following matters in
particular:

(1) procedures and requirements for accepting and

rejecting applications for admission;

(2) the grouping of students;

(3) areas of study;

(4) studying conditions;

(5) academic organization;

(6) graduation, failure and dropout rates.

Education Act
(R.S.Q., c. 1-13.3)

1. Every person is entitled to the educational services
of preschool education services and elementary and
secondary school instructional services provided for by
this Act and by the basic school regulation made by the
Government under section 447, from the first day of the
school calendar in the school year in which he attains the
age of admission to the last day of the school calendar in
the school year in which he attains 18 years of age, or 21
years of age in the case of a handicapped person within
the meaning of the Act to secure the handicapped in the
exercise of their rights (R.S.Q., chapter E-20.1).

Every person is also entitled to other educational
services, student services and special educational services
provided for by this Act and the basic school regulation
referred to in the first paragraph and to the educational

He also has a right to choose, every year, moral and
religious instruction of a religious affiliation other than
Catholic or Protestant where such instruction is given at
the school.

In elementary school and in the first two years of
secondary school, the parents shall exercise the right of
choice on behalf of their child.

services prescribed by the basic vocational training
regulation established by the Government under section
448, within the scope of the programs offered by the
school board.

The age of admission to preschool education is 5
years on or before the date prescribed by the basic school
regulation; the age of admission to elementary school
education is 6 years on or before the same date.

2. Every person no longer subject to compulsory
school attendance is entitled to the educational services
prescribed by the basic regulations established by the
Government under section 448, within the scope of the
programs offered by the school board pursuant to this Act.

3. The educational services provided for in this Act
and prescribed by thes basic school regulation established
by the Government under section 447 shall be provided
free to every resident of Québec entitled thereto under
section 1.

Literacy services and the other learning services
prescribed by the basic school regulation for adult
education shall be provided free to residents of Québec
contemplated in section 2, subject to the conditions
prescribed by the said regulation.

The educational services provided for in the basic
school regulation for vocational training shall be provided
free to every resident of Québec, subject, however, to the
conditions determined in the basic school regulation if the
person is 18 years of age or older or 21 years of age or
older in the case of a handicapped person within the
meaning of the Act to secure the handicapped in the
exercise of their rights (chapter E-20.1).

4. Every student or, if he is not of full age, his
parents, shall have a right to choose, every year, among
the schools of the school board to which he belongs, the
school best suited to their preferences or having the
educational project best suited to their personal values.

The exercise of the right is subject to the student
enrollment criteria established by the school board.

The exercise of the right does not entail the right to
require transportation services where the transportation
services required for the student concerned exceed the
limits established by the school board.

5. Every student other than a student enrolled in
vocational training or adult education has a right to
choose, every year, between either Catholic or Protestant
moral and religious instruction or moral instruction.

6. Catholic students other than those enrolled in
vocational training or adult education are entitled to
student services of pastoral care and guidance.

Protestant students other than those enrolled in adult
education are entitled to student services of religious care
and guidance.
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Excerpts from Québec Instruments

15. The following students are exempt from
compulsory school attendance:

(4)a student who receives home schooling and

benefits from an educational experience which,

according to an evaluation made by or for the school

board, are equivalent to what is provided at school.

20. Every teacher has a right to refuse to give moral
and religious instruction of a religious affiliation on the
grounds of freedom of conscience.

No teacher may be dismissed, suspended or
disciplined in any other way for exercising his right under
this section.

21. A teacher wishing to exercise the right described
in section 20 shall so inform the principal, in writing,
within the time and in the manner determined by the
school board.

Any refusal to give moral and religious instruction of
a religious affiliation stands until the principal receives
notice in writing to the contrary.

36. A school is an educational institution whose
object is to provide to the persons entitled thereto under
section 1 the educational services provided for by this Act
and prescribed by the basic school regulation established
by the Government under section 447 and to contribute to
the social and cultural development of the community.

In keeping with the principle of equality of
opportunity, the mission of a school is to impart
knowledge to students, foster their social development
and given them qualifications, while enabling them to
undertake and achieve success in a course of study.

A school shall pursue its mission within the
framework of an educational project defined,
implemented and periodically evaluated in collaboration
with the students, the parents, the principal, the teachers
and other school staff, representatives of the community
and the school board.

37. A schools education project shall set out the
specific aims and objectives of the school, and the means
by which the educational project is to be implementec and
evaluated.

The aim and objectives of the project, and the means
by which it is to be implemented, shall be designed to

90. The governing board may organize educational
services other than those prescribed by the basic school
regulation, including instructional services outside
teaching periods during the school days of the school
calendar or on non-school days, and may organize social,
cultural or sports services.

It may also allow other persons or organizations to
organize such services on school premises.

104

ensure that the provincial educational policy defined by
law, the basic school regulation and the programs of
studies established by the Minister are implemented,
adapted and enriched to reflect the needs of the students
and the priorities of the school.

79. The school board must consult with the governing
board concerning

(1) the amendment or revocation of the deed of

establishment of the school;

(2) the selection criteria for the appointment of the

principal;

(3) the recognition of the confessional status of the

school.

85. The governing board is responsible for approving
the overall approach proposed by the principal for the
enrichment or adaptation by the teachers of the objectives
and suggested content of the programs of studies
established by the Minister and for the development of
local programs of studies to meet the specific needs of the
students at the school.

86. The governing board is responsible for approving
the time allocation proposed by the principal for each
compulsory or elective subject and shall satisfy itself

(1) that the compulsory objectives of the programs of

studies established by the Minister will be achieved

and their compulsory contents will be acquired;

(2) that the minimum time prescribed by the Catholic

committee or the Protestant committee, as the case

may be, for Catholic or Protestant moral and religious
instruction is respected;

(3) that the rules governing the certification of studies

prescribed by the basic school regulation are

complied with.

88. The governing board is responsible for approving
the approach proposed by the principal for the
implementation of the student services and special
educational services programs prescribed by the basic
school regulation and determined by the school board, or
provided for in an agreement entered into by the school
board.

96.8.The principal of a school shall be appointed by
the school board in accordance with the selection criteria
established by the school board after consulting with the
governing board.

The school board may designate a person to fill the
position of principal temporarily, having regard to the
provisions of the applicable collective agreements or
regulations of the Minister.
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96.15.The principal is responsible for approving, on
the proposal of the teachers or, in the case of matters
referred to in subparagraph 5, of the members of the staff
concerned and after consulting with the governing board
in the case of proposals under subparagraph 3,

(1) in accordance with the policies determined by the

governing board, the local programs of studies

developed to meet the special needs of students;

(2) the criteria for the introduction of new

instructional methods;

(3) in accordance with this Act and in keeping with

the school budget, the textbooks and instructional

material required for the teaching of programs of
studies;

(4) the standards and procedures for the evaluation of

student achievement in keeping with the prescriptions

of the basic school regulation and subject to the
examinations that may be imposed by the Minister or
the school board;

(5) the rules governing the placement of students and

their promotion from one cycle to the other at the

elementary level, subject to the rules prescribed by
the basic school regulation.

The proposals of the teachers or the staff members
under this section shall be made according the procedure
determined by the teachers or the staff members at
general meetings called for that purpose by the principal
or, failing that, according to the procedure determined by
the principal.

A proposal of the teachers or the staff members
concerning a subject referred to in this section must be
made within 15 days after the proposal is requested by the
principal, failing which the principal may act without
such proposal.

If the principal does not approve a proposal of the
teachers or the staff members, the principal shall give
reasons, in writing, for the decision.

96.16. With the authorization of the Minister, a
greater number of credits may be assigned to a local
program of studies than the number of credits prescribed
by the basic school regulation.

Local programs of studies for Catholic or Protestant
moral and religious instruction shall be submitted tc the

After consultation with the parents of the students of
the school in accordance with the regulation of the
minister and after consultation with the governing board,
the school board, unless it is a confessional or dissentient
school board, may apply to the Catholic committee or the
Protestant committee for recognition as a Catholic or
Protestant school; it may similarly apply for the
withdrawal of such recognition.

After consulting with the parents of the students
attending the school in accordance with the regulation of
the Minister, at the request of the governing board, the
school board must apply for such a withdrawal where he
governing board so requests.
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Catholic committee or Protestant committee for approval
in accordance with section 22 of the Act respecting the
Conseil supérieur dééducation (chapter C-60).

96.21. The principal is responsible for the
management of the staff of the school and shall determine
the duties and responsibilities of each staff member in
accordance with the provisions of the applicable
collective agreements or regulations of the Minister and,
where applicable, with the agreements between the school
and university-level institutions concerning the training of
future teachers or the mentoring of newly qualified
teachers.

The principal shall ensure that every teacher assigned
to Catholic or Protestant moral and religious instruction
has the qualifications required by the Catholic or the
Protestant committee established by the Act respecting
the Conseil supérieur dédlucation (chapter C-60).

The principal shall see to the organization of such
professional development activities for the school steff as
agreed with the staff, in accordance with the provisions of
the applicable collective agreements.

193.The parentscommittee shall be consulted on the
following matters:...

(5) the distribution of educational services among the

schools;

(6) the criteria referred to in section 239 for the

enrollment of students in schools;

(6.1) the dedication of a school to a special project

pursuant to section 240 and the criteria for the

enrollment of students in that school;

(7) the school calendar;

218. Every school board shall facilitate the
accomplishment of the educational project of each school
and of the aims and objectives of each centre; for that
purpose, it may delegate, by by-law, certain of the
functions and powers conferred on it to the orientation
committee of the school.

222. Every school board shall ensure that the basic
school regulation established by the Government is
implemented in accordance with the gradual
implementation procedure established by the Minister
under section 459.

For humanitarian reasons or to avoid serious harm to
a student, the school board may, following a request ,
with reasons, made by the parents of the student, by the
student, if of full age, or by the school principal, exempt
the student from the application of a provision of the basic
school regulation. In the case of an exemption from the
rules governing certification of studies referred to in
section 460, the school board must apply therefor to the
Minister.
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The school board may also, subject to the rules
governing certification of studies prescribed by the basic
school regulation, permit a departure from a provisicn of
the basic school regulation so that a special school project
applicable to a group of students may be carried out., In
the case of a departure from the list of subjects, the school
board must obtain the authorization of the Minister in
accordance with section 459.

222.1 Every school board shall ensure that the
programs of studies established by the Minister under
section 461 are implemented.

However, a school board may, at the request of a
school principal, after consulting with the studgnt
parents and subject to the rule governing certification of
studies prescribed by the basic school regulation and to
the by-laws of the Catholic committee or Protestant
committee, exempt a student who needs a special support
services in the language of instruction, second language
or mathematics program from a subject prescribed by the
basic school regulation; no exemption may be granted,
however, in respect of those programs.

As well, a school board may, with the authorization
of and subject to the conditions determined by the
Minister, allow a school to replace a program of studies
established by the Minister by a local program of studies
designed for a student or a category of students who are
unable to benefit from the programs of studies established
by the Minister. Every local program of studies must be
submitted by the school board to the Minister for
approval.

222. A school board may, with the authorizatior: of
and subject to the conditions determined by the Minister,
develop and offer, in addition to the vocational education
programs that it is authorized to organize, programs of
studies leading to an occupation or a profession and
award an attestation of qualification for such programs.

The basic school regulation does not apply to a
program of studies referred to in the first paragraph.

224.Every school board shall establish a program for
each student service and special educational service
contemplated in the basic school regulation except in

239. Each year, every school board shall enroll
students in its schools in keeping with the choice of each
students parents or the choice of the student, if of full
age. However, if the number of applications for
enrollment in a school exceeds the capacity of the school,
enrollment shall be effected according to the criteria
established by the school board after consultation with the
parentscommittee.

The enrollment criteria must give priority to students
coming under the jurisdiction of the school boar and, as
far as possible, to students whose place of residence is
nearest to the school premises. They must be adopted, put
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matters coming under the jurisdiction of a minister ather
than the Minister of Education.

It may enter into an agreement with any person or
body with regard to the contents of the programs in those
matters which do not come under the jurisdiction of the
Minister of Education.

The programs must be in conformity with the basic
school regulation.

225. Every school board shall ensure that school
provide Catholic or Protestant moral and religious
instruction, or moral instruction, according to the choice
of the student or his parents.

The arrangements for Catholic or Protestant moral
and religious instruction and for moral instruction must
enable each student to achieve the objectives and acquire
the contents defined in the programs of studies established
by the Minister.

226. Every school board shall ensure that schools
offer

(1) student services of pastoral care and guidance to

Catholic students;

(2)student services of religious care and guidance to

Protestant students.

227.Every school board shall ensure that Catholc or
Protestant moral and religious instruction and Catholic
pastoral care and guidance services or Protestant religious
care and guidance services are provided in accordance
with the regulations of the Catholic committee or the
Protestant committee, as the case may be.

228. A school board may, at the request of a
governing board, provide moral and religious instruction
of a religious affiliation other than Catholic or Protestent.

The school board shall, however, ensure that the
compulsory objectives are achieved and that the
compulsory contents defined in the programs of studies
established by the Minister are acquired, regarding roral
instruction in particular.

236. Every school board shall determine the
educational services to be provided by each of its schools.
into force and sent to each governing boar at least 15 days
before the beginning of the student enroliment period.

The conditions or criteria for participation in a
special project may not serve as criteria for enrollment in
a school; nor may they operate toe exclude a student from
the school of the studéstchoice if the student has a right
to enroll in that school pursuant to the criteria referred to
in the first paragraph.

240.By way of exception, at the request of a group of
parents and after consulting with the pareatsnmittee, a
school board may, with the Minister approval,
establishing a school for the purposes of a specific
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project, subject to the conditions and for the period
determined by the Minister.

262. Every school board shall appoint a person to be
responsible for administrative support to schools
recognized as Catholic schools and schools recognized as
Protestant schools and to the moral and religious
instruction and pastoral or religious care and guidance
services provided in those schools; the pesstime shall
be devoted primarily to he exercise of such functions.

The appointment of the person must be approved by
the bishop of the Catholic diocese in which the head
office of the school board is situated and by a committee
formed by the Protestant churches within the territory of
the school board.

The person appointed shall consult and inform, on a
regular basis, the parents of Catholic students and the
parents of Protestant students, and the religious
authorities, both Catholic and Protestant, having
jurisdiction within the territory of the school board,
concerning the matters under the peisarsponsibility.
The person shall, once a year, report to the director
general on the status and needs of the schools and the
services under the perssiresponsibility; a copy of the
report shall be sent without delay to the council of
commissioners.

263.A school board, if it considers it expedient, may,
instead of appointing the person referred to in section 262,
appoint a person responsible for administrative support to
schools recognized as Catholic schools and to Catholic
services and a person responsible for administrative
support to schools recognized as Protestant schools and to
Protestant services.

The provisions of section 262 apply to each person so
appointed.

275. Every school board shall allocate among its
schools, vocational training centres and adult education
centres, in an equitable manner and in consideration of
social and economic disparities and of the needs
expressed by the institutions, the operating subsidies
granted by the Minister, including equalization grants, if
any, school tax proceeds and income derived from the
investment of all or part of those proceeds, reserving the
amount determined by the school board to be necessary
for its own needs and the needs of its committees.

The allocation shall include resources for
operation of governing boards.

The school board shall make public the objectives
and principles governing the allocation of subsidies,
school tax proceeds and other revenues among its
educational institutions as well as the criteria pertaining
thereto, and the objectives, principles and criteria used to
determine the amount reserved for its own needs and the
needs of its committees.

the
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276.Every school board is responsible for approving
the budget of its schools, vocational training centres; and
adult education centres.

The budget of an educational institution shall be
without effect until it is approved by the school board.
However, the school board may, subject to the conditions
it determines, authorize an institution to incur expenses
that ahve not been approved.

726. The provisions of this Act which grant rights
and privileges to a religious confession shall apply despite
sections 3 and 10 of the Charter if the human rights and
freedoms (chapter C-12).

727. The provisions of this Act which grant rights
and privileges to a religious confession shall operate
notwithstanding the provisions of paragrapli section 2
and section 15 of the Constitution Act, 1982 (Schedule B
to the Canada Act, chapter 11 in the 1982 volume of the
Acts of Parliament of the United Kingdom).
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Catholic Committee Regulation
(Regulation Respecting the Recognition of Secondary
Schools of the Public School System as Catholic and their
Confessional Charactd/An Act respecting the Consell
supérieur de €ducation R.S.Q., c. C-60, subparas.c
andd] - O.C. 1857-87 dated 9 December 1987; after
consolidation: R.R.Q., c. C-60, r. 7.2)

1. A school board wishing to apply for the
recognition of a school under its jurisdiction as Catholic
shall so apply to the Catholic committee and shall include
with that application a resolution duly adopted by the
school commissioners of the school board.

2. A school board applying for recognition must:

(1) consult with orientation committee and the school
committee, in accordance with section 218 of the
Education Act (R.S.Q., c. I-13.3);

(2) consult with the parents of the students attending
the school, in accordance with section 218 of the
Education Act (R.S.Q., c. I-13.3);

(3) send the Catholic committee the results of the
consultation with the orientation committee, the

school committee and the parents.

3. Recognition of a public school as Catholic shall be
effected by a resolution duly adopted by the Catholic
committee.

4. A public school recognized as Catholic shall
integrate the beliefs and values of the Catholic religion
into its educational project, while maintaining respect for
freedom of conscience and of religion.

5. Repealed.

6. The principal of a public school recognized as
Catholic is responsible for ensuring:

(1) the implementation and evaluation of the

educational project of the school, in accordance with

sections 45 and 46 of the Education Act (R.S.Q., c. I-

13.3);

(2) the orientation, animation, coordination and

evaluation of activities of Catholic moral and

religious instruction and pastoral animation.

7. At least once every five years, the principal of a
public school recognized as Catholic shall forward to the
Catholic committee, by way of the school board, a report
on the evaluation of the sch&®lfunctioning as a

(2) have acquired, in a training program prescribed in

the regulations made under section 30 of the Act, not

less than 9 university credits pertaining to the moral
and religious dimension of the person and the
essential content of the Catholic faith as well as the
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confessional institution. That evaluation shall be

conducted with the participation of the orientation

committee, the school committee, the parents, the staff
and, to the extent possible, the pupils.

8. In each year of elementary and secondary school, a
public school recognized as Catholic shall offer a Catholic
moral and religious instruction course.

8.1 A public school recognized as Catholic shall
follow the Catholic moral and religious instruction
programs approved by the Catholic committee. It shall
also follow the local programs of studies in Catholic
moral and religious instruction approved by that
committee. It shall use the textbooks and the teaching
material approved by the Catholic committee for that type
of instruction.

9. Repealed.

10. In each year of elementary school, not less than
60 hours shall be devoted to Catholic moral and religious
instruction.

11. In each year of secondary school, not less than
50 hours shall be devoted to Catholic moral and religious
instruction.

12. The provisions of section 11 do not apply 1o a
program of studies leading to a Secondary School
Vocational Certificate, to a Secondary School Vocational
Diploma or to an Attestation of Vocational Specialization,
in accordance with the Regulation made under section
447 of the Education Act (R.S.Q., c. 1-13.3).

13. The hours prescribed in sections 10 and 11 shall
be apportioned in a manner and at a rate appropriate to
pedagogy, the needs of the pupils and the educational
project of the school.

14. A public school recognized as Catholic must
ensure that a pupil following a Catholic moral and
religious instruction program is evaluated in order to
determine whether he has achieved the objectives of the
program.

15.In order to be eligible to dispense Catholic moral
and religious instruction in an elementary schoal, a
teacher shall:

(1) be of the Catholic faith;

programs of Catholic moral and religious instruction
approved by the Catholic committee, or possess
equivalent training;

(3) repealed.
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16. In order to be eligible to dispense Catholic moral
and religious instruction in a secondary school, a teacher
shall:

(1) be of the Catholic faith;
(2) have acquired, in a training program prescribed in
the regulation referred to in subparagraplof the
first paragraph of section 30 of the Act, a minimum
of 30 university credits pertaining to the spiritual,
moral and religious dimension of the person, the
essential content of the Catholic faith, religious
diversity as well as the programs of Catholic moral
and religious instruction approved by the Catholic
committee, or possess equivalent training;

(3) repealed.

16.1 In order to be eligible to dispense Catholic
moral and religious instruction in special education in an
elementary or secondary school, a teacher shall:

(1) be of the Catholic faith;

(2) have acquired, in a training program prescribed in

the regulation referred to in subparagraplof the

first paragraph of section 30 of the Act, a minimum

of 9 university credits pertaining to the moral and

religious dimension of the person and the essential
content of the Catholic faith as well as the programs
of Catholic moral and religious instruction approved

by the Catholic committee or possess equivalent
training.

17.Repealed.

18. A public school recognized as Catholic must
provide student services of Catholic pastoral animation
during the time devoted to educational services or outside
that time.

19. In an elementary school, any person in charge of
pastoral animation shall:

(1) have acquired 30 credits in theology, catechetics

or Catholic pastoral animation, possess equivalent

training or, after evaluation of his qualifications, have

relevant experience;

(2) have authorization in writing from the bishop of

the diocese in which the school is located.

20. In a secondary school, any person appointed by
the school board as a pastoral animator shall:

(1) hold an undergraduate university degree

comprising not less than 60 credits in theology,

catechetics or Catholic pastoral animation or, in

Where a person has not fulfilled his undertaking at
the expiry of the period indicated in the third paragraph,
he may no longer dispense such instruction.
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exceptional cases and after evaluation of his
gualifications, have relevant experience;

(2) have authorization in writing from the bishop of
the diocese in which the school is located.

21. The person in charge of pastoral animation in an
elementary school and the pastoral animator in a
secondary school shall conduct Catholic pastoral
animation activities in accordance with the handbooks of
objectives approved by the Catholic committee.

22. A public school recognized as Catholic shall allot
funds and provide premises for conducting pastoral
animation activities.

23. The staff of a public school recognized as
Catholic, as well as any other person working there, the
parents and the pupils shall be respectful of both the
public and Catholic character of the school.

24. This Regulation replaces the Regulation of the
Catholic committee of the Conseil supérieur de
I’éducation respecting confessional educational
institutions recognized as Catholic (R.R.Q., 1981, c. C- -
60, r. 2) in respect of the elementary and secondary
schools of the public school system.

25. The first evaluation report prescribed in section 7
shall be forwarded not later than July 1993.

26. Paragraph 2 of section 15 and paragraph 2 of
section 16 and 16.1 apply from 1 July 1994.

They do not apply to persons who, in the five yzars
preceding that date, dispensed Catholic moral and
religious instruction for at least one year on a full-time
basis or the equivalent on a part-time basis.

Subject to the second paragraph, any person hired or
assigned to dispense Catholic moral and religious
instruction from 1 July 1994 and who does not meet the
requirements prescribed in paragraph 2 of section 15 or
paragraph 2 of section 16 and 16.1 may dispense such
instruction where he undertakes in writing to meet those
requirements within two years following the year in
which he gave such an undertaking, in the case of a
teacher at the elementary level or a special education
teacher at the elementary or secondary level and within
five years following the year in which he gave such an
undertaking, in the case of a teacher at the secondary
level.

27.Paragraph 1 of section 19 applies only to persons
who, from 1 July 1992, are placed in charge of pastoral
animation for the first time.

28. Paragraph 1 of section 20 does not apply to
persons classified as pastoral animators on 30 June 1988.
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28.1 Division | does not apply to confessional or
dissentient school boards and the other provisions aof this
Regulation shall apply to them only on the date to be
fixed by Order in Council of the Government to make
section 22 of the Act respecting the Conseil supérieur de
I’éducation (R.S.Q., c. C-60) applicable to them.

29.This Regulation comes into force on 1 July 1988.

Protestant Committee Regulation
(Regulation of the Protestant Committee of the Conseil
Superieur de teducation Regarding Protestant Moral
and Religious Educaiton as Well as the Recognition
Educational Institutions as Protesta#ct respecting the
Conseil supérieur delducation R.S.Q., ¢c. C-60, a. 22])

1. In this regulation, the following meanings apply:
“school authorityy a school board governed by the
Education Act (R.S.Q., c. I-13.3) and by the Education
Act for autochthonous Crees, Inuit and Naskapi (R.5.Q.,
c. 1-14) and the administration of an educational
institution governed by the Private Education Act (R.S$.Q.,
c. E-9);

“educational institutioh a school or a private educational
institution administered by a school authority;

“parent. the holder of parental authority, or barring
opposition by the former, the person who has custody of
the pupil.

2. The school authority which wants to request
recognition of an educational institution as Protestant
Committee and if it is a corporation it must attach to that
request a resolution of its governing body.

3. In order to be recognized as Protestant and to have
this recognition maintained by the Protestant Committee,
and educational institution must:

1° observe the requirements of and conform to this

regulation;

2° teach the curricula and use the textbooks and

teaching materials or categories of teaching materials

approved for moral and religious education by the

Protestant Committee;

3° teach only local curricula of Protestant moral and

religious education approved by the Protestant

Committee.

2° by fostering an understanding of the moral and

religious values of the community in which the pupil

lives;

3° by cultivating respect for all religious traditions

including the puplks own religious tradition;

4° by helping the pupil to become aware of the moral

principles directing the pupsl actions;
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4. An educational institution recognized at Protestant
may organize activities of a religious nature which are
intended to create a sense of belonging to the same
religious tradition, to provide an opportunity to celebrate
important events of a religious nature and to contribute to
the development of a sense of personal identity.

No pupil, however, shall be required to participate in
such activities if, for reasons of conscience, an exemption
is requested in writing from the head of the educational
institution by the parent.

A pupil who has reached the secondary three level
may make that request.

5. A teacher shall
confessional character
institution.

In the performance of his duties, a teacher shall
respect the pupd personal religious or ideological point
of view.

Every teacher shall have a knowledge of moral
development in the child.

respect the philosophy and
of a recognized educational

6. Any educational institution which teaches
Protestant moral and religious education shall offer to
every pupil who receives this subject, the curriculum
approved by the Protestant Committee.

In elementary level, a minimum of 100 minutes per
week or the equivalent, shall be devoted to the moral and
religious education program.

In secondary level, a minimum of 50 hours per year
shall be devoted to the moral and religious education
program.

7. The pupil who enrolls in a Protestant moral and
religious education program shall be evaluated in orcer to
ascertain whether the pupil has attained the objectives of
the program.

8. Notwithstanding article 6, Protestant moral and
religious education is not required in a program of
vocational education.

9. The aim of Protestant moral and religious
education is to foster the personal development of the
pupil:

1° by providing knowledge of the Bible;

5° by contributing to the development of the

reasoning used to make moral judgements.

Moreover, within the framework of an educaticnal
project and within the limits of the Protestant moral and
religious educational program, instruction of a
denominational character appropriate to the faimivn
denomination may be given, at the request of the parent
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or, where it applies, the pupil who has reached the
secondary three level.

10. After 1 July 1994, only a teacher having the
following qualifications may be assigned to Protestant
moral and religious education:

1° to teach Protestant moral and religious instruction
in elementary schools, a teacher must have taken, in a
university training program, a three-unit course
dealing with moral and religious development in
children and young people and the pedagogy specific
to Protestant moral and religious instruction in
elementary schools;
2° to teach Protestant moral and religious instruction
in the first cycle of the secondary level, a teacher
must have taken, in a university program, a three-unit
course in each of the following five fields: moral and
religious development in young people and relevant
pedagogy, the curriculum content and the pedagogy
relevant to Protestant instruction, Bible studies, world
religious and ethics;
3° to teach Protestant moral and religious instruction
in the second cycle of the secondary level, a teacher
must have taken, in a university program, a certificate
with specialization in Protestant moral and religious
instruction or have obtained a 30-unit diploma in
moral and religious instruction.

11. Article 10 does not apply to a teacher who gave
Protestant moral and religious education during the 1993-
1994 school year and to the teacher who did not teach
during that year owing to a leave provided for in the
employment conditions but who gave that instruction
before the leave.

12. Any teacher hired or assigned for the first time
from 1 July 1994, who does not meet the requirements of
paragraphs 1 to 3 of section 10, may give that instruction
provided that the teacher undertakes in writing to meet the
requirements within two years following the date on
which the undertaking was signed in the case of a teacher
in an elementary school, and within four years following
the date on which the undertaking was signed in the case
of a teacher at the secondary level. At the expiry of the
time period, a teacher who has not respected the
undertaking may no longer teach Protestant moral and
religious education.

i. Constitution Act, 1867U.K.) 30 & 31 Vict., c. 3

(formerly theBritish North America Act, 1867

ii. Citizens for the Constitutional Right to
Denominational SchooléBrief on the
amendment to section 93 of the Constitution to
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Vi.
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Welfare Incv. Canada[1987] 1 F.C.
244,
Convention for the Protection
of Human Rights and Freedor{i955),
213 U.N.T.S. 221.
R.v.Rahey[1987] 1 S.C.R.
588.
Reference re Public Service
Employee Relations Adf,987] 1
S.C.R. 313 at 349.
Covenant l) art. 4.
Covenant | art. 18(3);,Conventionart. 14(3).
See e.g.Covenant | art. 4.
Constitution Act, 198being Schedule B of the
Canada Act, 1982U.K.), 1982, c. 11.
Ibid., s. 52(1).
Reference re Public Service Employee Relations
Act (Alta.) above endnote 70, at 394 per
Mclintyre J.
Min. of Home Affairw. Fisher,[1980] A.C. 319
(P.C.) at 328 per Lord Wilberforce quoted with
approval inHunterv. Southam[1984] 2 S.C.R.
145 at 156. See al$.v. Big M Drug Mart,
[1985] 1 S.C.R. 295 at 34&e B.C. Motor
Vehicle Act[1985] 2 S.C.R. 486 at 50®e
Provincial Electoral Boundaries (Sask[1991]
2 S.C.R. 158 at 179.
Canadian Charters. 52.
W.J. Smith,“Rights and
Freedoms in Education: The
Application of theCharterto Public
School$ (1993-94)E.L.J.107.
Canadian Charters. 27. See also Québec
Charter, s. 43:Persons belonging to ethnic
minorities have a right to maintain and develop
their own cultural interests with the other
members of their grotip
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Ixxxi.
Ixxxi.

Ixxxiii.

Ixxxiv.

IXxXxv.

IXXXVi.
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Canadian Charterlbid., s. 28.

Reference Re Bill 30, An Act to Amend the
Education Act (Ont,)[1987] 1 S.C.R. 1148.
Hogg, P.,Constitutional Law of Canada
(Toronto: Carswell, 4th ed., 1996) at 677.

R.v. Oakes[1986] 1 S.C.R.
105.

Hogg, above endnote 83, at
682.

The provincial and territorial
statutes dealing with human rights are
listed below. For purposes of
discussion, the generic tetfuman
Rights Codgeor when the context
permits,Code will be used for every
jurisdiction except Québec when the
term QuébecCharteralso will be used
in the text.

Alberta [AB] - Citizenship and

Multiculturalism Protection
ActR.S.A. 1980, c. H-11.7
(“AB Code);

British Columbia [BC] -
Human Rights A¢tS.B.C.
1984, c. 22'BC Code);
Manitoba [MB] -Human
Rights CodeS.M. 1987-88, c.

45 (‘MB Code);

New Brunswick [NB] -Human
Rights ActR.S.N.B. 1973, c.
H-11 (“NB Code);

New Foundland [NF] Human
Rights CodeR.S.N. 1990, c.
H-14 (‘NF Code);

North West Territories [NT] -
Fair Practices Act
R.S.N.W.T. 1988, c. F-2NT

Code);

Nova Scotia [NS] Human
Rights CodeR.S.N.S. 1989, c.

214 ¢NSCode);

Ontario [ON] -Human Rights

Code R.S.0. 1990, c. H-19

(“ON Code);

Prince Edward Island [PE] -
Human Rights AcR.S.P.E.I.
1988, c. H-12(PECode);
Quebec [QC] Charter of
Human Rights and Freedoms
R.S.Q., c. C-12“Québec

Charter");

Saskatchewan [SK] -

Saskatchewan Human Rights

Code R.S.S. 1978, c. S-24.1

(“SK Code);
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Yukon [YT] - Human Rights
Act, R.S.Y. 1986 (Supp.), c. 11
(“YT Code).

Ixxxvii. H. Brun & P. Brun,Chartres des droits de la

personne: legislation, jurisprudence et doctrine
(10th ed.) (Montreal: Wilson & LaFleur, 1997).

Ixxxviii. Winnipeg School Division No. 1 and Cranton,

IXXXiX.

XC.

XCi.

XCil.

XCiii.

XCiVv.

XCV.

XCVI.

XCVil.

XCViii.

XCiX.

Ci.

Cil.

Re [1985] 2 S.C.R. 150 at 156 per Mclintyre J.
Ontario Human Rights Commission and Simpson
Sears Ltd., R1985] 2 S.C.R. 536 at 547 per
Mclntyre J.

SedFord v. Québec (A.G.),
[1988] 2 S.C.R. 71250dboutv.
Longueuil (City)(1997), 152 D.L.R.
(4th) 577 (S.C.C.).

SeeFord v. Québec (A.G,)
above endnote 9Mevinev. Québec
(A.G.) [1988] 2 S.C.R. 798.

Human Rights Codeabove
endnote 86: BC, s. 1.2; NF, s. 5; PE, s.
1(2).

Human Rights Codeabove
endnote 86: AB, s.1; MB, s. 58; ON, s.
47; QC, ss. 52-53; SK, s. 44; YT, s. 36.

Québec Charterabove endnote
86, s. 52.

Human Rights Codeabove
endnote 86 : QC, s. 40; SK, s. 13. And
see MB, ss. 1, 13.

Québec (Commission des droits
de la personne) and Commission
scolaire Saint-Jean-sur-
Richeliey[1994] R.J.Q. 1227 (Que.
C.A)) at 16; see also P. Garabtpit
Scolaire(Cowansville: Yvon Blais Inc.,
1992) at 205.

H. Cété,Le droit a léducation
élémetaire publique au Québec
(Cowansville, Qc: Yvon Blais, 1984);
J.-Y. Morin,“La constitutionnalisation
progressive de la Charte des droits et
libertes de la personh@n Les éditions
Thémis (Ed.)De la Charte québécoise
des droits et libertés: Origine, nature et
défis(Montréal: Thémis, 1989) 25.

SeeR. v. Joneg[1986] 2
S.C.R. 284.

See M.D. EvansReligious
Liberty and International Law in
Europe(Cambridge: Cambridge
University Press, 1997) at 360.

Human Rights Codeabove endnote 86: AB, s.
1;QC,s. 3; SK, s.4; YT, s. 3.

R.v. Big M Drug Mart above, endnote 77 at
336.

Ibid. at 347.
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ciii.
Civ.
Ccv.

Ccvi.
CVii.

cviii.

Cix.
CX.

CXi.

cXii.
cXiii.
CXiv.
CXV.
CXVi.
CXVil.
cXviil.
CXiX.
CXX.
CXXi.
CXXil.
cxxiii.

CXXiV.
CXXV.

CXXViI.

CXXVil.

CXXViii.

CXXiX.

McGill University

Ibid. at 336, 337.

Ibid. at 337.

Covenant ] art. 18(4),Covenant I] art. 13(3).
Evans, above endnote 99, at 220.

First Protocol to the Convention for the
Protection of Human Rights and Fundamental
Freedomg1955), 213 U.N.T.S. 262, art. 2.
Kjeldsen, Busk, Madsen and Pedersen
Denmark Ser. A, No. 23 (1976) at para. 53.
Evans, above endnote 99, at 356.
Hartikainenv. Finland, No. 40/1978 cited in M.
Nowak, U.N. Covenant on Civil and Political
Rights: CCPR Commentafgrlington: N.P.
Engel, 1993) at 333.

Education Actsbelow endnote 201: AB, ss.
8(3)(e), 24.1; BC, s. 3(3)(a); MB, ss. 60(5),
262(2)(a); NB, s. 57(3); NF, s. 70; NT, s. 11; NS,
ss. 113(b), 130; ON, s. 21(2); PE, s. 69(4)(b);
QC, s. 15(4); SK, s.157(a.1); YT, ss. 19, 22(e).
R.v. Jones above endnote 98.

Ibid. at 312 per Wilson J.

Zylberbergv. Sudbury Board of Education
(1988), 52 D.L.R. (4th) 577 (Ont. C.A.).

Ibid. at 591.

Ibid. at 592.

Ibid. at 592-593

Ibid. at 599.

Russowv. A.G. British Columbig1989), 62
D.L.R. (4th) 98 (B.C.S.C.).

Manitoba Association for Rights & Liberties Inc.
v. Manitoba [1992] 5 W.W.R. 749 (Man. Q.B.).
Canadian Civil Liberties Assn. Ontario
(Minister of Education)1990), 65 D.L.R. (4th)
1(C.A).

Ibid. at 4.

Bal v. Onatrio (1994), 121 D.L.R. (4th) 96 (Ont.
Ct. (Gen. Div.)), affl (1997) 34 O.R. (3d) 484
(C.A).

Adlerv. Ontario, [1996] 3 R.C.S. 609.

Bal, above, note 123 (Ont. Ct. (Gen. Div.)) at
130.

W.S. Tarmpolsky & W.F. Pentney,
Discrimination and the LaWToronto: Carswell,
1985) at 4/3.

R.S. Abella,Report of the Commission on
Equality in EmploymenfOttawa: Ministry of
Supply and Services, 1984) at 2.

Commission scolaire régionale de Chambly
Bergevin[1994] 2 S.C.R. 525 at 545-46 per Cory
J. for the majority, citing with approval from
Central Alberta Dairy Pool v. Alberta (Human
Rights Commissiof1990] 2 S.C.R. 489.
Ontario Human Rights Commission

Etobicoke [1982] 1 S.C.R. 202 at 208.
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cxxx.  Tarnopolsky & Pentney, above endndgs, at

4/80-4/81 citing Black.
P. Bosset & M.
Caron,“Un nouvel
outil de lutte contre la
discrimination: Les
programmes’dcces a
I’égalité in Les
éditions Thémis, ed.,
De la Charte
guébécoise des droits
et libertés: Origine,
nature et défis
(Montréal:
Thémis,1989) 151.

CXXXI.

cxxxii. SeeUniversity of British Columbia. Berg,
[1993] 3 S.C.R. 353.

cxxxiii. A.W. MacKay & V.C. KazmierskifAnd on the
Eighth Day, God gave us...Equality in
EducationEaton v. Brant (County) Board of
Educationand Inclusive Educatidr(1997) 7
National Journal of Constitutional Lawt, W.J.
Smith, “Integrating Students with Disabilities: Is
there Justice for All?(1994) 4:1Capsle
Comments3.

cxxxiv. Adlerv. Ontario, above endnote 124.

cxxxv. Ibid. at 700 per Sopinka J.

cxxxvi. Ibid. at 708709.

cxxxvii. Bal v. Ontario, above endnote 123.

cxxxviii. Ontario Ministry of EducationPolicy/Program
Memorandum No. 112: Education about
Religion in Public Elementary and Secondary
Schoolg1990) (cited irBal v. Ontario, above
endnote 123, at 107). And sRegulation 298:
Operation of Schools - Gener&®.R.O. 1990, ss.

4,28, 29.
cxxxix. Balv. Ontario, above endnote 123, at 130.
cxl. Islamic Schools Federation of OntanoOttawa

Board of Educatior{1997), 145 D.L.R. (4th) 659
(Ont. Ct. (Gen. Div.)).

cxli. Regulation 304: School Year Calend&.R.O.
1990.

cxlii.  Commission scolaire régionale de Chambly
Bergevin above endnote128.

cxliii.  Pandoriv. Peel Board of Educatio(1990), 12
C.H.R.R. D/364 (Ont. H.R. Comm.); motion to
guash refuseds(ib nomPeel Board of
Educationv. Ontario Human Rights
Commissiop(1990), 72 O.R. (2d) 593 (Ont.
H.C.); affd (1991), 80 D.L.R. (4th) 475 (Ont.
H.C.); leave to appeal to Ont. C.A. refused
(1991), 3 O.R. (3d) 531n (Ont. C.A)).

cxliv. . Block, “Behind the Hijab DebateThe Gazette
(1994, December 3) at B1.
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cXxlv.

cxlvi.

cxlvii.

cxlviii.

cxlix.

cli.

clii.

cliii.

cliv.

clv.

clvi.

McGill University

For a discussion of this issue see Commission
des droits de la personne et des droits de la
jeunesseReligious Pluralism in Québec: A
Social and Ethical Challeng@uébec: Author,
1995).

SeeQuébec (Commission des droits de la
personne) and Commission scolaire Saint-Jean-
sur-Richeliey[1991] R.J.Q. 3003 (Que. Human
Rights Trib.); redd in part re execution of
judgement pending appeal (1992), 94 D.L.R.
(4th) 622, 44 Q.A.C. 130 (Que. C.A)); 'dff
[1994] R.J.Q. 1227 (Que. C.A.); a@lébec
(Commission des droits de la personne) and
Commission scolaire régionale Chauveau
[1993] R.J.Q. 929, 18 C.H.R.R. D/433 (Que.
Human Rights Trib.); red [1994] R.J.Q. 1196
(Que. C.A)).

P. CarignaniL’égalité dans le droit: Une
méthode thpproche appliquée &iticle 10 de la
Charte des droits et libertés de la persénne
(1987) 21 R.J.T. 491; D. Prould,a norme
guébécoise’dgalité dérape en Cour supréme:
Commentaire des arréts Forget, Devine et Ford
(1990) 24 R.J.T. 375. See aBevinev. Québec
(A.G.) above endnote 9Eord v. Québec
(A.G.),above endnote 9Borgetv. Québec
(A.G.),[1988] 2 S.C.R. 90.

Doré v. Commission scolaire de Drummondville
(1980), [1981] C.S.160, aff (1982), [1983] 4
C.H.R.R. 1377 (Que. C.A.); and see D. Chénard,
“Le contrdle judiciare déddministration scolaire
et lintégration des éléves intellectuallement
handicapésin P. Chagnon (ed.),
Developpements récents en droits scolaire
(Service de la formation permanent du Barreau
du Québec) (Cowansville, Qc: Yvon Blais,
1991).

D. Gibson,The Law of the Charter: Equality
Rights(Toronto: Carswell, 1990) at 293-294.
Human Rights Codeabove endnote 86: NB, s.
13; NT, s. 9; NS, s. 25; PE, s. 20.

College Notre-Dame du Sacré-Coaur
Commission des droits de la personne du
Québec[1994] RJQ 1324 (Que. Sup. Ct.).

Brossard(Ville) v. Commission des droits de la
personne du Québeld,988] 2 S.C.R. 279 at 336.
A.D.G.Q.v. Catholic School Commission of
MontrealAssociation (1979), 112 D.L.R. (3d)
230 (Que. Sup. Ct.).

Brossard (Ville)v. Commission des droits de la
personne du Québgabove endnote 152, at 335.
A.D.G.Q.v. Catholic School Commission of
MontrealAssociation, above endnote 153.

K. Swinton,“Application of the Canadian
Charter of Rights and Freedchis W.S.
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clvii.

clviii.

clix.
clx.

clxi.
clxii.

clxiii.

clxiv.

clxv.

clxvi.

clxvii.

clxviii.

clxix.

clxx.

clxxi.

clxxii.

clxxiii.

clxxiv.

Tarnopolsky & G.-A. Beaudouin (eds),
Canadian Charter of Rights and Freedoms
(Toronto: Carswell, 1982) 41.

S.N. Lederman & A. RisticiThe Relation
between Federal and Provincial Human Rights
Legislation and Charter Equality Righis L.
Smith (ed.) Righting the Balance: Canada
New Equality Right§Saskatoon: Canadian
Human Rights Reporter, 1986) at 95-96.

Re Blainey and Ontario Hockey Association
(1986), 26 D.L.R. (4th) 728 (Ont. C.A.), rg\21
D.L.R. (4th) 599 (Ont. H.C.); original complaint
subsequently upheld (1987), 9 C.H.R.R. D/4549.
Ibid. at 744 (C.A)).

Human Rights Codeabove endnote 86: BC, s.
38; MB, s. 11; NF, s. 19; ON, s. 14; SK, s.47;
YK, s. 12.

See above endnote 150.

See Bosset & Caron, above endnote 131; J.K.
Samson{Le droit a 1égalité et la Charte
guébécoise des droits et libertés de la personne
in G.-A. Beaudoin (ed.ues canadiennes et
européennes des droits et liber{€wansville
QC: Yvon Blais, 1988) 133.

Regulation Respecting Affirmative Action
Programs R.R.Q., c. C-12, r. 0.1.

Québec (Commission des droits de la personne)
and Commission scolaire régionale Chauveau
above endnote 146.

R. JurianiszfSection 15 and the Human Rights
Code$ in G.-A. Beaudouin (edyour Client and
the Charter: Liberty and EqualitfCowansville,
Qc: Yvon Blais, 1988) 321.

Shewchuk. Ricard, [1986] 4 W.W.R. 289
(B.C.C.A.) at 295 (leave to appeal to S.C.C.
refused, [1987] 2 W.W.R. Ixx (note) (S.C.C.)).
Ontario Human Rights CommissionOntario
(1994), 19 O.R. (3rd) 387 (Ont. C.A.), te\(sub
nom Roberts and Ontario (Ministry of Health),
Re (18 December 1990), Toronto 467/89 (Ont.
H.C.), affg (14 April 1989), (Ont. H.R. Bd. of
Inquiry) [Unreported].

Andrewsv. Law Society of British Columbia,
[1989] 1 S.C.R. 143.

Central Alberta Dairy PooV. Alberta (Human
Rights Commissiopnabove endnote 128.

Action travail des femmes. C.N.R.,[1987] 1
S.C.R. 1114.

Ontario Human Rights Commission and
Simpsons-Sears Ltd., Rebove endnote 89.
Central Alberta Dairy PooV. Alberta (Human
Rights Commissionabove endnote 128.
Central Okanogan School District No. 23
Renaud[1992] 2 S.C.R. 970.

Ibid. at 982, 984.
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clxxv.
clxxvi.

clxxvii.
clxxviii.

clxxix.

clxxx.

clxxxi.

clxxxii.

clxxxiii.

clxxxiv.

clxxxv.

clxxxvi.

clxxxvii.

clxxxviii.

clxxxix.

McGill University

Commission scolaire régionale de Chambly
Bergevin above endnote 128.
Caldwellv. Stuart,[1984] 2 S.C.R. 603.
Ibid. at 618.
Gorev. Ottawa Separate School Board
[unreported] as summarized in W.S.
Tarnopolsky & W. Pentneyiscrimination and
the Law, Including Equality Rights under the
Charter (including cummulative supplements
until July 1998) (Toronto: Carswell, 1998) at
6/37.
Ibid. at 6/39. Ans se@®ntario English Catholic
Teachers Assn. Dufferin-Peel Roman Catholic
Separate School Boar1995) 128 D.L.R. (3)
179 (Ont. Ct. Gen Div.).
Re Essex County Roman Catholic Separate
School Board and Portg1978), 78 D.L.R. (3d)
417 (Ont. Div. Ct.); R&Essex County Roman
Catholic Separate School Board and Tremblay
Webster(1984), 45 O.R. (2d) 83 (C.ARpaly v.
Ontario (A.G.) (1997) 145 D.L.R. (% 464
(Ont. Ct. Gen. Div.)Stackv. Roman Catholic
School Board for St. Jo8y(1979), 99 D.L.R.
(3d) 278 (Nfld S.C.)Newfoundland Teachets
Associationv. Newfoundland (Treasury Board)
(1988), 53 D.L.R. (3d) 161 (Nfld C.A.).
Garrodv. Rhema Christian Scho¢1991), 15
C.H.R.R. D/477.
Parksv. Christian Horizong1991), 16 C.H.R.R.
D/40.
Kearly v. Pentecostal Assemblies Board of
Education(1993), 19 C.H.R.R. D/473.
Tarnopolsky & Pentney, above endn#3, at
6-61.
Human Rights Codeabove endnote 86: AB, s.
7, BC, s. 13; MB, s. 11; NB, s. 3; NF, s. 9; NT, s.
2; NS, s. 6; ON, s. 11; PE, s. 6; SK, s. 16; YK, s.
9.
Chabotv. School Commissioners of
Lamorandiere[1957] Que. Q.B. 707 (C.A.) at
722.
Planned Parenthood of Missowri Danforth,
428 U.S. 42 (1976).

Tinkerv. Des Moines393 U.S. 503
(1969).

See e.g.R.v.J.M.G.(1986), 56 O.R. (2d) 705
(C.A.); Pandoriv. Peel Board of Education
(1990), 12 C.H.R.R. D/364 (Ont. H.R. Comm.);
motion to quash refusedub nomPeel Board of
Educationv. Ontario Human Rights
Commissioh (1990), 72 O.R. (2d) 593 (Ont.
H.C.); affd (1991), 80 D.L.R. (4th) 475 (Ont.
H.C.); leave to appeal to Ont. C.A. refused
(1991), 3 O.R. (3d) 531n (Ont. C.AR; V.
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cXC.
CXCl.

CXcii.

cXxciii.
CXCiV.

CXCV.

CXCVi.

CXCVii.

cXcviii.

CXCiX.

CC.

CCi.

J.J.W. and A.D.B(1990), 83 Nfld & P.E.l. R. 13
(Nfid S.C.).
Quebec Civil Codeart. 14.
See e.glnfants Act R.S.B.C. 1979, c. 156, s.
16; Medical Consent of Minors Acs.N.B. 1976,
c. M-6.1, s. 2.
See e.gRe W (a minor)[1992] 4 All E.R. 627
(C.A.); Walker (litigation guardian ofy. Region
2 Hospital Corp(1994), 116 D.L.R. (4th) 477
(N.B.C.A)); C.(J.S.)v. Wren(1986), 35 D.L.R.
(4th) 419 (Alta C.A)).
Hewerv. Bryant,[1970] 1 Q.B. 357.
B.(R.)v. Childrens Aid Society of Metropolitan
Toronto,[1995] 1 S.C.R. 315 at 434-435 per
lacobucci & Major JJ. And se@(J.S.)v. Wren,
(1986), 35 D.L.R. (4th) 419 (Alta. C.A.).
Wisconsirv. Yoder 406 U.S. 205 (1972) at 242,
244-245,
B. Dickens, The Modern Function and Limits of
Parental Rights(1981), 97Law Quarterly
Reviewd62 at 485.
Eatonv. Brant (County) Board of Education
(1995), 22 O.R. (3d) 1 (C.A) at 12, tdv
[1997]1 S.C.R. 241.
Ibid. (SCC) at 278.
W.J. Smith;Themes and Traditions in Québec
Education above endnote 13, at 88.
W.F. Foster & W.J. Smitlducational
Governance in Canada: Restructuring for
Quality and AccountabilityMontreal: Office of
Research on Educational Policy, forthcoming).
The principal education statutes of each
jurisdiction are listed below. For purposes of
discussion, the generic tefaaducation Actwill
be used for every province.

AB - School ActS.A. 1988, c.
S-3.1 (AB Education AcY).

BC - School ActS.B.C. 1996,
c. 412 (BC Education Act).

MB - Public Schools Act
R.S.M. 1987, c. P-250NIB Education AcY).

NB - Education ActS.N.B.
1997, c. E-1.12“NB Education AcY).

NF - Schools AGtR.S.N. 1997,
c. S-12.2 {(NF Education AcY).

NT - Education Act
R.S.N.W.T. 1995, c. 2&NT Education AcY).

NS -Education ActS.N.S.
1995-96, c. 1“(NS Education Ac?).

ON - Education ActR.S.O.,
1990, c. E.2ON Education AcY).

PE -School ActP.E.I. 1993, c.
35 (“PEEducation AcY).

QC -Education ActR.S.Q., c.
[-13.3 (‘QC Education AcY).
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CCii.

CcCiii.

CCiv.

CCV.

CCVi.

CCVii.
ceviii.

CCiX.

CCX.

McGill University

SK - Education Acgt1995 S.S.
1996, c. E-0.26K Education AcY).

YT - Education ActS.Y.
1989-90, c. 254YT Education AcY.
W.J. Smith & A. LombardiEducational
Governance in Québec: a Balance of Righits?
W.F. Foster (ed.Rights, Responsiblities and
Reasonableness: Striking the Balance in
Education(Proceedings of the Conference of the
Canadian Association for the Practical Study of
Law and Education, Saskatoon, May 1994)
(Chéateauguay, QC: Lisbro, 1995) 153; W.J.
Smith, J.E. Paquette & T. Bordonaro,
Educational Governance in Canada: A Model
for Comparative Analysi@Montréal: McGill
University, Office of Research on Educational
Policy, 1995).
Northwest Territories AcR.S.C. c. N-22, s. 16;
Yukon ActR.S.C. c. Y-2,s. 17.
See above endnotes 22 and 23; see also G. Bale,
“Law, Politics and the Manitoba School
Question: Supreme Court and Privy Couhcil
(1962) 63Canadian Bar Review61.
Reference Re Bill 3@bove endnote 82Full
funding' refers to the provision of government
grants to the end of secondary schooling (grade
13), whereas separate school funding had been
hitherto limited to the end of grade 10. For a
discussion of this important case, see G. Bale,
“Reference re Funding for Roman Catholic High
Schools - Tiny Convincingly Overruled but
Equality Rights Needlessly Compromiged
(1989) 11Supreme Court Law Revie399; P.
Carignanles garanties confessionnelles a la
lumiere du renvoi relatif aux écoles séparées de
| Ontario: Un cas de primautéieh droit collectif
sur le droit individuel & €galité(Montréal:
Thémis, 1992).
School Boards Association of AlbextaThe
Queen Public School Boards Association of
Albertav. Attorney General of Alberta
unreported, Nov. 28, 1995, Q.B. Action No.
9401-12053 and 9403-12272 (AB. Q.B.), appeal
heard Nov. 1996, January 1997 and April 1997.
See above endnotes 44, 45, 46, 43.
W.J. Smith,“Linguistic School Boards in
Québec: A Reform Whose Time has
Come'(1994) 39McGill Law Journal200.
F. Chevrette, H. Marx, & A. Tremblales
problémes constitutionnels posés par la
restructuration scolaire defle de Montréal
(Québec: Ministére déHducation, 1972) at 46.

Mahév. Alberta,[1990] 1 S.C.R. 342, r&y
(1987), 42 D.L.R. (4th) 514 (Alta. C.A.), &f
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ccXi.

ccXii.

ccxiii.

CCXiv.

CCXV.
CCXVi.
CCXVil.
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