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INfroduction

rofessor Rodolfo Stavenhagen is the first United
Nations Special Rapporteur on the situation of human
rights and fundamental freedoms of Indigenous people.
He was appointed by the UN Commission on Human
Rights in 2001 and his mandate is due to end in 2007.
After six years of work, it was time to reflect on the man-
date and the implementation of his recommendations.

Rights & Democracy, with the cooperation of the UN
Special Rapporteur, organized the International Expert
Seminar on Best Practices for the Implementation of
the Recommendations of the UN Special Rapporteur
on the situation of human rights and fundamental
freedoms of indigenous people in Montreal, Canada,
in October 2006.




The organizing Committee for the International Expert Seminar was drawn from
the following organizations: Amnesty International Canada, Assembly of First
Nations, Eastern Door, Canadian Friends Service Committee (Quakers), Grand
Council of the Crees (Eeyou Istchee), International Organization for Indigenous
Resource Development, International Work Group on Indigenous Affairs (IW-
GIA), Native Women Association of Canada, and Rights & Democracy.







publication structure

his publication begins with an edited

transcription of the opening remarks
of the Special Rapporteur to the partici-
pants at the International Expert Seminar.
Professor Stavenhagen used the opportu-
nity to reflect personally with the group on
the work so far, and where we are going.
His words were intended to stimulate the
dialogue between the participants.

Using the presentations and dialogue
from the International Expert Seminar,

this publication presents information on
the thematic reports, country visits and
communications of the Special Rappor-
teur. The publication reports on common
themes, challenges and successes. This
publication is intended to share that in-
formation widely with those engaged in
the struggle for the promotion and pro-
tection of the human rights of Indigenous
peoples.

International expert seminar in Canada
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the role

THE ROLE OF THE SPECIAL
RAPPORTEUR IN REALIZING HUMAN
RIGHTS FOR INDIGENOUS PEOPLES

Note: The following is a transcription of opening remarks by Rodolfo
Stavenhagen, Special Rapporteur, at the International Expert Seminar
held in Montreal, Canada, in October 2006.

ix years after the appointment of the Special Rap-
porteur is an occasion to rethink where we are going,
where we have come from, and what has been achieved.
We have to decide exactly where the next steps will take
us — in the United Nations, at the country level and with
Indigenous peoples and human rights organizations. In
the last few years, I have been able to observe how frag-
ile is the situation of the rights of Indigenous peoples.

We need to think about the decisions we have to make
and the alternatives that are before us as we look to the
future. This is essential for the strengthening and con-
solidation of human rights” mechanisms for Indigenous
peoples in relation to the overall process of promotion,
protection and consolidation of human rights.

This particular mandate and the activities related to it —
such as the UN Permanent Forum on Indigenous Issues
— is part of a wider, vast, historical movement for hu-
man rights in the UN and outside of the UN. The present
time is not easy for the human rights movement in the
world. There is a crisis! Some would even say that there
has been a retreat from human rights. We see this very
clearly in the debates at the UN; in the policies adopted
by certain countries; in political confrontations at the in-
ternational and regional levels.






difficult for the Rapporteur to say, “Look, I
am not a judge, I am not a politician. [ have
no power at all, and I don’t carry a magic
wand that will say solution number one,
solution number two”.

I gather information and I try to do justice
to this information in my report, which is
limited to 20 pages by UN standards. Ev-
ery word counts so I try to avoid all ad-
jectives. “The horrible plight of these poor
Indigenous”. No. Sometimes I would like
to say it because it is true. Or, “The won-
derful activities of governments in solving
these issues” which some governments
would like me to say. It is important to find
the way in between.

The recommendations cover a vast array
of elements. Some are specific because

Accountabllity

The Human Rights Council is my first ac-
countability. It is a group of States. A col-
lective body is different than individual
states, so one of the characteristics of the
mandate is full independence. Sometimes
people think, “You work for the UN”. I
report to the UN but I don’t work for the
UN. I am not a functionary of the UN and
I don’t have a boss sitting in an office at the
UN saying, “You cannot do that” or “Don’t
say this”. I don’t work for any government,
not even my own government, so I'm not a
government agent that has been infiltrated
into the system to say things some people
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somebody asked me not forget a particu-
lar issue, because a recommendation may
have a positive effect. I see cases where this
has happened; people come back saying,
“Your recommendation was really useful
because we were able to move forward on
this particular issue”. Then there are oth-
ers where, as I said earlier, the function is
more provocative — for example: “Reform
your constitution”. Even if people say,
“Who is this guy to tell us to reform our
constitution. He has only been here for
two weeks; he knows nothing about the
country, much less about constitutions. He
doesn’t know how hard we worked at the
constitution we have”. Even when I know
it is dangerous, or delicate, some debates
are needed and it is one of the functions of
a Special Rapporteur to flag issues interna-
tionally and nationally.

like to hear. I don’t work for NGOs either,
and I certainly don’t work for, in the sense
of employment, Indigenous peoples. But
I do see my role as working for human
rights for Indigenous peoples. Otherwise
why was this mandate created?

Sometimes people would like the mandate
to be something else. During a debriefing
at the end of a visit in which I summarized
what I had seen, the issues that had not
been solved and the human rights viola-
tions, the President of Mexico looked sad
and said, “You know even presidents like



to hear good things about their adminis-
tration”. I said: “Mr President, I'd love to
say all the good things about your admin-
istration that you would like me to say, but
my mandate was to look at human rights
violations.” It was exactly the argument I
heard in the Philippines: “Why do you say
so many negative things about us?” Well,
it is in the mandate to look at human rights
violations and make proposals as to how
they could be dealt with.

Secondly I have to report to the country
itself. The “country” is a number of dif-
ferent actors who may have different per-
spectives on the issues. In the first place,
there are the Indigenous peoples. I see
my responsibility as issuing reports and
recommendations that can be useful to In-
digenous peoples in their long struggles
for freedom, liberty, human rights, democ-
racy, equality, and all the aspirations that
human beings have. Some Indigenous or-
ganizations will say, “We have read your
reports; we are trying to use your recom-
mendations to get things across”. Maybe
they work, maybe they don’t work. These
recommendations are also addressed to
governments, hoping that they will take
them into account.

Often we find that governments and In-
digenous peoples do not talk to each other.
They sometimes talk at cross purposes,
they shout at each other (or even worse)
in some countries. Then recommendations
from the Special Rapporteur might be use-
ful to open up spaces where issues can be
debated in a non-confrontational way and

Ragnhild Nystad
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elements. It is a challenge to the people in
the country to work on them if they think
that the area needs to be addressed. The fact
that the Special Rapporteur makes a recom-
mendation doesn’t mean that it is going to
happen. So what can be done and how do
we measure progress?

I think this is what implementation means in
so many areas: justice, social services, land is-
sues, development projects, educational and
cultural issues, political participation or more
diffuse issues like racism. Despite wonderful
conventions in the UN, after successive de-
cades against racism, and the legal framework
in many countries to combat racism and pro-
tect people from discrimination, one of the ma-
jor complaints remains, “We still suffer from
discrimination” and there are many examples.

This discrimination is part of a societal
make-up for a number of reasons and you
can’t pin-point any single authority as being
responsible for it. Therefore, I make recom-
mendations to the media. My visits to some
countries have generated media reactions
carrying racist overtones and I have seen re-
ports in the papers and visual media where
the language is infused with racial stereo-
types or ethnic stereotypes that continue
a long-standing pattern of discrimination.
This can’t be solved overnight with laws or
policy statements. It requires long processes
of education and awareness building about
the recognition of differences.

Paul Joffe
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ommendations fall in this third stage. The
next 10 years are going to be essential. We
won't stop the work that has to be done in
the implementation of human rights stan-
dards concerning Indigenous peoples.

We should always remember that when
working at this so-called high level of UN
standard setting we are talking about the
lives of people, of women, children, men,
of communities and their lands, culture,
spirituality, identity, and relationships.
How can we make our standards, our dec-
larations, our resolutions, our recommen-
dations meaningful to the lives of people
on an everyday basis? I think that is the
great challenge before us.

Young tanchangya, Chittagong Hill Tracts, Bangladesh
Photo: Raja Devasish Roy




18

reports

GENERAL INFORMATION
ABOUT THEMATIC REPORTS

he Special Rapporteur annually submits a report
to the Human Rights Council (formerly the Commission
on-‘Human Rights). This Annual Report gives a general
overview of the activities he has undertaken during the
reporting period, including major findings and recom-
mendations drawn from his thematic and country re-
ports, which are submitted at the same time and consti-
tute addendums to the Annual Report.

The first of these Annual Reports (2002) included a pro-
gramme of work for the preparation of annual thematic
reports on some of the major issues of concern to Indig-
enous peoples. Subsequently, the Commission on Hu-
man Rights requested the Special Rapporteur, “To pay
particular attention to topics that impact on the situation
of human and fundamental rights of Indigenous peoples
and that contribute to advancing the debate on funda-
mental rights in the draft United Nations Declaration on
Indigenous Peoples” (Resolution 2002/65).

In order to prepare these reports, submissions are re-
quested from Indigenous peoples, NGOs, UN agencies
and governments. Questionnaires are aimed at seeking
information on legislation, policies and programmes
on the subject. Information about the specific topic of
the thematic report is also provided by organizations of
Indigenous peoples and human rights organizations as
well as by academic institutions. Sometimes expert semi-
nars on the subject are organized.



THE THEMATIC REPORTS

Initially, Rodolfo Stavenhagen identified seven topics for thematic study. By March
2006 he had presented four thematic reports:

the impact of large-scale development projects on human rights and fundamen-
tal freedoms of Indigenous peoples and communities (2003);

access to the administration of justice by Indigenous peoples and indigenous
customary law (2004);

hindrances and inequalities that Indigenous peoples face in relation to the access
to and the quality of education systems (2005); and

constitutional reforms, legislation, and implementation of laws regarding the
promotion and protection of rights of Indigenous people and the effectiveness
of their application, as well as on the implementation of international norms and
decisions of bodies in charge of overseeing the respect of relevant international
treaties and conventions (2006).

In addition, in April 2007, the Special Rapporteur presented a study regarding best
practices carried out to implement the recommendations contained in the annual

reports of the Special Rapporteur. The International Expert Seminar was organized
to assist with this.




The thematic reports and their implementation

nternational recognition and develop-

ment of Indigenous peoples’ rights can be
viewed in phases. The first was the begin-
nings of work at the UN and the establish-
ment of UN mechanisms to examine Indig-
enous rights and issues. The second phase
is the development of standard setting. The
thematic reports are very important in this
second phase. Indigenous peoples represen-
tatives, nations and organizations, as well as
human rights NGOs, have used the Special
Rapporteur’s reports to substantiate their
positions in the development of international
standards and the interpretation of existing
international law. A significant example of
this the use of the conclusions and recom-
mendations of the Special Rapporteur in
substantiating Indigenous positions towards
achieving the final text of the UN Declaration
on the Rights of Indigenous Peoples.

The thematic reports are also important for
the standard settings processes within other
institutions such as UN agencies, multina-
tionals, banking institutions. The UN Per-
manent Forum on Indigenous Issues has en-
couraged all UN agencies to develop policies
on Indigenous peoples.

The third phase, which we are now moving
into, is implementation. For many, imple-
mentation begins with the UN Declaration of
the Rights of Indigenous Peoples, which was ad-
opted by the Human Rights Council in June
2006. Lack of political will sidelined the Dec-
laration in December 2006 when the General
Assembly (GA) deferred final consideration.
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Supportive States, Indigenous peoples, and
NGOs need to move ahead with implemen-
tation as the struggle for GA adoption con-
tinues in 2007.

The implementation of the Special Rappor-
teur’s recommendations includes implemen-
tation of standards, of policies, and of rights.
How has the implementation of the Special
Rapporteur’s recommendations proceeded
and how do we collectively move forward
into this third phase and press forward with
implementation?

A main conclusion of the International Expert
Seminar was that little information on the im-
plementation of the thematic reports is avail-
able. This is due in part to the fact that it is not
clear who should monitor implementation and
how this should happen. It is, therefore, very
important to develop recommendations so the
thematic reports can be used more — especially
in countries where a visit has not happened.
There is clearly a need to set up a mechanism
that will ensure that the reports are received
and utilized by many players. There is further
a need to develop indicators and other means
that can help monitor and assess the progress
of the conclusions of the reports.

The thematic reports can and should be
viewed as the basis for dialogue for all the
players. This follow-up process will rely on
a number of players at the international and
regional level, at the country level, and at the
level of the Indigenous peoples, their organi-
zations and their communities.



Implementation at the infernational level

he role of the UN and its various bod-
ies and agencies is crucial and while

some institutions have taken steps to inte-
grate and implement some of the Special
Rapporteur’s recommendations, there is
still much room for improvements. The
main question is how to do that?

The Permanent Forum and The Inter-
Agency Support Group

There is a natural relationship between
the Special Rapporteur and the UN
Permanent Forum on Indigenous Is-
sues. The Special Rapporteur attends
the Permanent Forum sessions and
makes a presentation on his work. The
Inter-Agency Support Group, which
uses themes presented in the thematic
reports, and the Permanent Forum are
therefore the bodies best suited to mon-
itor follow up on the Special Rappor-
teur thematic reports and play a major
role in their implementation.

The Permanent Forum should invite
the Special Rapporteur to the Inter-
Agency Support Group meetings so
the thematic work can be integrated
into action plans. The Special Rappor-
teur could present an analytical paper
on the theme of the session, to be used
by the Permanent Forum.

Office of the High Commissioner of
Human Rights

The Office of the High Commissioner
for Human Rights (OHCHR) works
to ensure that recommendations of

the Special Rapporteur are used in the
programming of its regional and coun-
try offices. Examples where this has
worked well include Columbia and
Chile. In the Andean region, Guate-
mala, and Mexico, the OHCHR has or-
ganized specific projects to implement
the recommendations of the Special
Rapporteur.

Also, within the Office there is coor-
dination between the various Special
Rapporteurs on cross-cutting issues.
For example, the Special Rapporteur
on Adequate Housing will examine
the work of the Special Rapporteur on
Indigenous Peoples and raise specific
concerns in his report.

A conclusion of the International Expert
Seminar was that increasing the role of
the OHCHR would benefit the imple-
mentation of the recommendations.
It is recommended that the OHCHR
disseminate the Special Rapporteur’s
reports to UN agencies, and convene
an annual meeting with these agencies
and the Special Rapporteur.

A further recommendation is the creation
within the Human Rights Council of a
body made up of Indigenous experts and
independent experts to focus on Indige-
nous peoples” human rights. This would
include use of the UN Declaration on the
Rights of Indigenous Peoples and reports
of the Special Rapporteur.
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e Other UN agencies - The Special Rap-
porteur gives credibility and visibil-
ity to critical issues facing Indigenous
peoples. This has assisted in UN agen-
cies becoming aware of issues that need
consideration.

The reform of the UN contains guidelines
that should facilitate the implementation
of the Special Rapporteur’s recommenda-
tions. One is the coordination of efforts be-
tween all UN agencies at the country level
and at the multilateral level, in order to
constitute inter-agency groups. Using the
Special Rapporteur’s thematic reports is
part of the inter-agency group’s mandate.
This presupposes that the reports are be-
ing read and discussed internally in the
various UN agencies, that information is
shared at the inter-agency levels and that
the reports’ recommendations are incorpo-
rated into the agendas of the UN bodies.
Agencies such as the International Labour
Organization (ILO), UNESCO, UNDP,
IFAD, use the reports, as they apply to
their work.

¢ The World Bank - As a “vital source of fi-
nancial and technical assistance to develop-
ing countries around the world,” the World
Bank plays a role in supporting some of
the activities that have been dealt with by
the Special Rapporteur in his thematic re-
ports, the best example being large scale
development projects. The World Bank is
also involved in helping governments in
developing policies in such areas as educa-

22

tion and law enforcement that have direct
impact on Indigenous peoples.

In line with the World Bank’s policy
that “bank-financed projects should
be designed not only to avoid adverse
impacts on Indigenous people, but
just as importantly provide culturally
appropriate benefits”, it seems obvi-
ous that a close cooperation between
the Special Rapporteur and the World
Bank is crucial. It is recommended
that the World Bank make specific use
of the thematic reports and integrate
their recommendations in their work
in countries where there are Indig-
enous peoples.

The Treaty Bodies - The UN Treaty
Bodies have the mandate to review
State compliance with the human
rights conventions that the State has
ratified. To meet their reporting obli-
gation, States must submit periodic
reports to the Treaty Bodies. In ad-
dition to the government report, the
Treaty Bodies receive information on a
country’s human rights situation from
other sources, including other UN hu-
man rights mechanisms such as the
UN Special Rapporteurs, UN agencies,
non-governmental organizations, and
academic institutions.

The Treaty Bodies thus coordinate with
the Special Rapporteur when examin-
ing States and the Special Rapporteur
has the opportunity to provide input,



THE TREATY BODIES

International Treaty

Treaty body

International Covenant on Civil and
Political Rights

Human Rights Committee

International Covenant on Economic,
Social and Cultural Rights

Committee on Economic, Social and
Cultural Rights

Convention against Torture and other
Cruel, Inhuman or Degrading Treatment
or Punishment

Committee against Torture

International Convention on the Elimina-
tion of all Forms of Racial Discrimination

Committee on the Elimination of Racial
Discrimination

Convention on the Rights of the Child

Committee on the Rights of the Child

International Convention on the Elimina-
tion of all Forms of Discrimination against
Women

Committee on the Elimination of
Discrimination against Women

International Convention on the Protec-
tion of the Rights of all Migrant Workers
and Members of their Families

Committee of the Protection of the Rights
of all Migrant Workers and Members of
their Families




Implementation
at the regional level

egional institutions such as the Inter-American Com-

mission for Human Rights and the African Commission
of Human Rights and Peoples are important mechanisms for
the realization of the human rights and fundamental free-
doms of Indigenous peoples. They both use international
instruments, including the reports of the Special Rapporteur,
as an authority and as a source of reference for their work.

THE INTER-AMERICAN COMMISSION

The Inter-American Commission of Human Rights is
composed of seven commissioners. It receives com-
plaints and produces recommendations to States that
can be realized through negotiations. If negotiation is
impossible, then it can bring cases to the Inter-Ameri-
can Court. The Inter-American Commission also has
Special Rapporteurs but they are not appointed in that
capacity. Special Rapporteurs are Commissioners tak-
ing responsibility for one or more themes and coun-
tries covered by the Commission.

The Inter-American system has an enforcement mechanism
and its work is focused on specific cases and complaints. In
this sense it complements the UN Special Rapporteur’s work
and his reports are used as an authority and as a reference.
The Inter-American Commission can also help to enforce
some of the UN Special Rapporteur’s recommendations by
creating jurisprudence through cases.

24

Solomon Islands
Photo: Ian Crawford



The African Commission (comprised of 11 commissioners) has created mechanisms
of Special Rapporteurs. There are Special Rapporteurs on freedom of expression,
prison conditions, prevention of torture, and the human rights of women. They con-
duct country visits, gather information and produce recommendations to resolve
violations of human rights. The Commission has also created a Working Group on
Indigenous Populations/Communities and adopted its report in 2001. The African
Union has recently created a Court but there is not yet a mechanism for the enforce-
ment of the Commission’s recommendations. It relies on moral pressure.

Since its creation in 2001, the African Com-
mission’s Working Group on Indigenous
Populations/Communities has made sev-
eral country visits and taken up issues of
concern to the Indigenous peoples of Af-
rica. The UN Special Rapporteur took part
in the African Commission on Human
and Peoples” Right's 37" session in May
2005. It is recommended that the Special
Rapporteur regularly participate in these
sessions. The Special Rapporteur and the
African Commission could collaborate
by sharing information; engaging in joint
seminars on particular themes of relevance
for Indigenous peoples in Africa or in one
of the sub-regions; and using each other’s
recommendations in their work.

Thereisnoregional commission for Human
Rights in Asia but some UN agencies such
as the UNDP have regional programmes
and can incorporate the recommendations

of the Special Rapporteur’s thematic re-
ports into their existing programmes.

Regional banks such as the Asian Develop-
ment Bank and the Inter-American Bank
have developed strategies that take Indig-
enous concerns into account. As important
players in the regions, the Special Rappor-
teur’s thematic reports are extremely rel-
evant to their work.

The common thread between the UN
agencies, international and regional
mechanisms is that while they acknowl-
edge the usefulness of the reports, and
the respect for the conclusions, there is a
need for all these mechanisms to formal-
ize their agendas of annually reviewing
and assessing the way the reports” recom-
mendations are being integrated and im-
plemented in their work. Currently this is
done on an ad hoc basis.
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Implementation at the country level
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Indigenous peoples: Indigenous peo-
ples and their organizations are the main
actors in the struggle for their rights and
therefore play a main role as leaders of
the monitoring and implementation
process of the recommendations made
in the thematic reports.

They can also use the thematic reports
as tools for lobbying purposes, both at
government level and at the level of re-
gional banks and multinationals. The
dissemination of the thematic reports
among Indigenous peoples is therefore
important. However, it may be neces-
sary to ensure that they are summarized
and translated into local languages and
disseminated not only in print but also
through local radio programmes so
they become more easily accessible and
reach local communities.

Indigenous organizations should have a
platform of action on how to concretely
implement the recommendations; en-
gage in dialogue with their government;
and lobby other sectors of society.

UN agencies: At the country level, UN
agencies have established inter-agency
groups around a leading agency and
one of their tasks is to use the Special
Mechanism’s recommendations, as
well as the recommendations of the
Permanent Forum on Indigenous Is-

sues, to inform their work in relation,
for instance, to the Millennium Devel-
opment Goals (A/57/387). This means
that they should also collaborate with
Indigenous organizations and support
them in putting pressure on their gov-
ernment when Indigenous rights are
threatened.

Multinationals: The conclusions and
recommendations of the thematic re-
ports can also be used by Indigenous
organizations and their supporters to
pressure multinational corporations
whose activities affect Indigenous terri-
tories. The visibility and credibility pro-
vided by the Special Rapporteur takes
Indigenous peoples concerns to anoth-
er level which has a greater impact on
corporations. Corporations want access
to Indigenous territories for natural re-
sources. Governments want the money
of the corporations.

While Indigenous peoples may want
money, they also want to secure the
conservation of their territories. Dia-
logue between the players must be
carried out with dignity and with an
equality of conditions, including ben-
efit from development. An example of
such a dialogue has been the holding
in Canada of round tables on corporate
social responsibility to develop stan-
dards for behaviour of Canadian com-






Conclusions and recommendations




* Indigenous organizations should co- e The African Commission and the

ordinate and collaborate at an inter- Inter-American Commission on Hu-

national level. The wider the unity of man Rights should work on regional

Indigenous organizations, the more implications of thematic reports.

effective will be lobbing govern-

ments, multilateral institutions, and * NGOs should promote the use of

corporate business. thematic reports in their publication
work as well as using them as an in-

¢ The Human Rights Council should spiration for their project work.

create a body made up of Indigenous
experts and independent experts to
focus on Indigenous peoples” human
rights. This would include use of the
UN Declaration on the Rights of Indige-
nous Peoples and Special Rapporteur’s
reports.

¢ There should be regular coordination
between the Special Rapporteur and
the various regional players (e.g., the
African Commission and the Inter-
American Commission on Human
Rights).
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reports

There are two types of country visits
— unofficial and official

n the first case, the Special Rapporteur visits Indige-
nous peoples in their territories in an “unofficial” ca-
pacity. This can happen at the request of Indigenous
peoples themselves and often in connection with a
conference or a seminar that allows the Rapporteur
to travel to the country and meet with Indigenous
communities and organizations.

Official visits are made at the invitation of the State
and are the object of an official report to the Human
Rights Council (previously the Commission on Hu-
man Rights).

The Special Rapporteur has visited a number of com-
munities at the invitation of Indigenous peoples of
southern Africa, Japan and the Nordic countries.
Since he has not been formally invited by a govern-
ment, he cannot submit a formal country report. He
does, however, mention these informal visits in his
Annual Report and may also comment on them in
his general recommendations.



AN UNOFFICIAL VISIT

The Special Rapporteur visited Norway and Saamiland in October 2003 to attend the
Forum Conference at the invitation of the University of Tromsg, specifically the Cen-
tre for Saami Studies. He also had an invitation from the Saami Parliament, which
he visited after the conference. The purpose of the visit was to learn more about the
Saami people and their relationship with the State, the issues of the Finnmark Act,
land rights and rights to natural resources.




How does the SR get an official invitation?




THE VISIT TO THE PHILIPPINES

In the case of the Philippines, the original initiative for a visit of the Special
Rapporteur came from Indigenous organizations. In February 2002, during
the National Indigenous Peoples” Workshop on the Indigenous Peoples’
Rights Act and Development, Indigenous representatives asked the gov-
ernment to invite the Special Rapporteur to officially visit the Philippines.

The visit was prepared by the Indigenous organizations and included:

* a preparatory meeting in Geneva at the UN Working Group on In-
digenous Populations in July 2002;

e financial support from an international NGO which allowed for
more control of the visit by Indigenous organizations and enabled
them to arrange a visit of the Special Rapporteur to small and dis-
tant communities;

* a dialogue with the government about how to conduct the visit;
and

¢ coordination between the different Indigenous organizations.

The Philippine Government’s official response to the Special Rapporteur’s
report was so negative that everyone wanted to read the report. It also gave
strength to the Indigenous peoples’” organizations and today the Special
Rapporteur’s report is used extensively.




The visit of the Special Rapporteur

Preparations

he preparations prior to a visit are crit-

ical for its final outcome and take both
time and energy. Indigenous organizations
can play a crucial role during this phase,
especially if they mobilize and collaborate
with each other as well as with other im-
portant players such as the Office of the
High Commissioner for Human Rights,
human rights NGOs and other support
NGOs, national as well as international.

One important task for the Indigenous
organizations is to prepare background
information for the Special Rapporteur on
their human rights situation. This back-
ground information should be as accurate
and as well-documented as possible. In
some countries, Indigenous organizations
coordinate and arrange meetings to jointly
compile and prepare this background in-
formation which eventually is given to the
Special Rapporteur.

The Special Rapporteur’s itinerary and
meetings are usually decided by the gov-
ernment and will not necessarily include
visits to the most marginalized or most
threatened Indigenous communities. In-
digenous organizations should therefore
consider elaborating a “shadow sched-
ule” including visits to, and meetings in,
regions and communities considered to be
of highest priority and lobby the govern-
ment to include them in the Special Rap-
porteur’s itinerary.
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It should be kept in mind that the Special
Rapporteur’s schedule will always be very
tight, and that not all communities can be
visited. Instead the Indigenous organiza-
tions must try to arrange for representa-
tives from these communities to meet with
the Special Rapporteur in some of the
places he will visit. Once the itinerary of
the Special Rapporteur has been decided,
Indigenous organizations must take re-
sponsibility for publicizing his visit among
Indigenous communities, explaining its
purpose and ensuring that the communi-
ties are prepared to meet with the Special
Rapporteur.

In order for Indigenous organizations to
play a role in the organization of the Spe-
cial Rapporteur’s visits, funding independ-
ent from State control is crucial. This may;,
for instance, help the Indigenous organiza-
tions to meet and coordinate prior to the
visit and make it possible during the visit
for the Special Rapporteur to visit grass-
roots communities — not just major cent-
ers. NGOs — both local and international
—have a major role to play here in ensuring
and coordinating their financial support.



The visit itself and its immediate outcome

uring his visit and in order to get a

broad understanding of the situation
of the Indigenous peoples, the Special Rap-
porteur meets with all the important players
— government officials, civil society and In-
digenous organizations, and communities.

One of the important purposes of a country
visit is for the Special Rapporteur to meet
with high level government officials. In some
cases, he also has the opportunity to meet
with the head of State. These meetings allow
the Special Rapporteur to assess the political
context and legal framework within which
Indigenous peoples live. At the end of his
visit, the Special Rapporteur meets once more
with government representatives to debrief
them on his findings and conclusions.

The Special Rapporteur will furthermore
meet with representatives from civil soci-
ety organizations, including local human
rights organizations, political parties and
other relevant stakeholders.

In order to get a feeling for the situation
of Indigenous peoples, the Special Rap-
porteur will also visit some Indigenous
communities and meet with their mem-
bers. Indigenous organizations should
have representatives following the Spe-
cial Rapporteur on these visits and seeing
that they are well organized and allow the
Special Rapporteur to see and be informed
about relevant issues. The same applies to
the meetings the Special Rapporteur may

have with representatives from communi-
ties he is unable to visit.

A major outcome of the Special Rappor-
teur’s visit is that it makes it possible to
bring the situation of Indigenous peoples
to the government’s attention. The Special
Rapporteur is aware that his recommenda-
tions are not always immediately applica-
ble. But the Special Rapporteur sees it as
one of his tasks to be provocative — to raise
up an issue and start a conversation.

At the same time, his conclusions give legiti-
macy to the concerns of Indigenous peoples.
This helps in opening up a dialogue between
the government and Indigenous peoples and
is one of the most important accomplishments
of the Special Rapporteur, especially in the
many cases where governments and Indig-
enous peoples are at odds. In Guatemala, for
instance, his visit started a national dialogue
and in the Philippines, the visit and the report
have been the basis for on-going dialogues
between Indigenous peoples and the govern-
ment as well as the private sector.

In some cases, governments show little in-
terest in the Special Rapporteur visit, are
not collaborative (New Zealand) or may
decline to meet him (Kenya). His visit,
nevertheless, remains important as a ref-
erence point on Indigenous rights, and In-
digenous peoples can use the report and
its recommendations to continue to raise
the visibility of their issues, and press for
constructive changes .
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COUNTRY VISITTO
NEW ZEALAND

In the case of New Zealand,
where there was not much col-
laboration from the State, the
visit played another role. For
the Maori, the visit “put a pole
in the ground” to establish a
reference point on Indigenous
rights even with the knowl-
edge that the New Zealand
government wouldn’t imple-
ment his recommendations.
Maori organizations are using
his recommendations in the
shadow reports that they sub-
mit to the UN Treaty Bodies on
human rights violations.




in which Indigenous peoples live; (3) the
human rights situation of Indigenous peo-
ples and the priority issues; (4) conclu-
sions; and (5) recommendations. Priority
issues include general issues like e.g., land
rights, administration of justice, poverty
and social services, the right to education,
language and culture, etc., as well as coun-
try specific issues.

Submission and dissemination of
the reports

The Special Rapporteur submits his draft
report to the State before the final version
is submitted to the Human Rights Coun-
cil. If there are any factual errors he will
correct them. He will not change his report
simply if the State disagrees with his con-
clusions.

In the session of the Council where the re-
port is tabled, the government who hosted
the Special Rapporteur’s visit gives a pub-
lic response to the report.

Indigenous organizations can also send
their comments both in response to the re-
port and the government’s response to it to
the Special Rapporteur’s office, and they
should ensure that their comment on their
government’s response is made public.

The reports are published by the Office
of the High Commissioner for Human
Rights (OHCHR), and are available on the
OHCHR web site in different languages.
There is no formal system for circulating
the reports through the UN system.

A major challenge is to disseminate the re-
port country widely so that as many peo-
ple as possible are aware of its contents

and recommendations. In many countries
the government does not do much to cir-
culate the report. Therefore, it is important
to mobilize both the local offices of the
High Commissioner on Human Rights, lo-
cal human rights NGOs, and Indigenous
organizations to ensure that the report is
widely disseminated and publicized. It is
also important that the report is made eas-
ily accessible to Indigenous communities.
In Guatemala, the High Commissioner’s
office made video and radio tapes avail-
able in Indigenous languages to circulate
the Special Rapporteur’s findings.

The report and its recommendations

Governments usually take the reports very
seriously and Indigenous peoples as well
as supportive NGOs use the reports as an
authority that gives credibility and legiti-
macy to Indigenous issues and concerns.

The Special Rapporteur’s reports should
also be viewed as a basis for establishing
a dialogue between governments and In-
digenous peoples. Even when the recom-
mendations of the Special Rapporteur are
not implemented, they have a high degree
of legitimacy and impact, and can be used
by Indigenous peoples in many ways, for
instance to engage their national govern-
ments with the issues. As a result of this,
changes may eventually happen.

The specific recommendations given by
the Special Rapporteur represent an im-

portant part of his country visit reports.

For a complete list see E/CN.4/2006.78/
Add.4
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The Rapporteur’s recommendations are
mainly addressed to the government (in-
cluding ministerial departments, the judi-
ciary, local authorities). However, depend-
ing on the situation in the country visited,
the Special Rapporteur may also include
other actors such as civil society NGOs,
the international community (UN country
teams, the International Labour Organiza-
tion), the academic community (univer-
sities and research centres), the Armed
Forces and the Indigenous peoples them-
selves.
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Buhid people, Mindoro Island, Philippines. Photo: Christian Erni

The Special Rapporteur never expects his
recommendations to be immediately im-
plemented and the recommendations are
not binding in legal and political terms.

Follow up and implementation

Just as the preparation and organization of
a country visit are important for the out-
come of a visit, the follow up, once the visit
is over, is critical for the implementation
process.



EXAMPLES OF RECOMMENDATIONS THAT
HAVE BEEN IMPLEMENTED

¢ In Chile, the Indigenous organizations were able to get a commitment from the
newly elected President Michelle Bachelet (January 2006) not to use the anti-
terrorist law against Indigenous activists.

¢ In the Philippines, the Government’s Commission on Human Rights has ex-
panded its activities to Indigenous peoples’ rights and on-going programmes
to train judges and legal prosecutors on how the Indigenous Peoples Rights Act
should be integrated into the judiciary.

e InCanada, the national Native women'’s organization has received government
funding for its anti-violence programme.

¢ In Guatemala, an inter-institutional Forum on Human Rights has been created
with technical support from the OHCHR. One of its tasks has been to work on
indicators to measure implementation in preparation for a second visit of the
Special Rapporteur.

e In South Africa an interdepartmental working group has been created and a
policy protocol, that has yet to be made public, has been developed.




THE CASE OF COLOMBIA

Colombia is facing a contradictory
situation where the constitutional
court is progressive in terms of recog-
nizing cultural autonomy and iden-
tity but the situation of Indigenous
peoples is critical due to the internal
armed conflicts. The visit by the Spe-
cial Rapporteur was very important
for the Indigenous peoples. They felt
empowered and it encouraged the
development of human rights work
rather than of political agendas. The
recommendations of the Special Rap-
porteur assisted a great deal as did the
involvement of human rights NGOs.

EXAMPLES OF COLLABORATION
WITH HUMAN RIGHTS
ORGANIZATIONS

In Guatemala, a Forum of Human
Rights institution was created which
worked on indicators to prepare for
the second visit of the Special Rappor-
teur and measure implementation.

In Chile, the alliance between hu-
man rights and Indigenous orga-
nizations led to the establishment
of an Observatory of Indigenous
Rights which has helped to advance
Indigenous peoples” human rights
and further the implementation of
the Special Rapporteur’s recom-
mendations.
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The role of civil society organizations

Civil society organizations, including human
rights NGOs and other support groups, could
— and sometimes do — play a major role in the
follow-up and implementation process. This is
especially true of human rights organizations
since their specific role is to document and
monitor human rights situations, and educate
the general public and governments in hu-
man rights. Unfortunately, as already noted
in the chapter on Thematic Reports, many hu-
man rights organizations are new to collective
rights and economic, social and cultural rights,
and an effort is needed to get human rights
organizations more involved in the rights
of Indigenous peoples in their own country,
helping them with the monitoring and docu-
menting of human rights violations, lobbying
the government and political parties, etc. Lo-
cal and international support NGOs may also
be specialized in gathering information about
violation of human rights. Some are very ef-
fective in lobbying governments and interna-
tional institutions and they should play a role
in the implementation of country reports.

Funding is crucial for the follow up on the
situation of Indigenous peoples’” human
rights. Here both local and international
NGOs can play a role in supporting Indig-
enous efforts to build up their capacity to
lobby for implementation, for documenting
violations, and for establishing an effective
mechanism to monitor the situation. In the
Philippines, for example, an Indigenous Hu-
man Rights Watch has been set up by the In-
digenous organizations with support from
an international NGO. This institution moni-
tors the human rights situation and provides
training and human rights education.

The role of the UN system including
local UN agencies

Many of the country reports make recom-
mendations to the United Nations and the
international community at large, calling
for their increased attention when it comes
to the situation of Indigenous peoples in
a specific country. The Special Rapporteur
has also recommended that the United Na-
tions ensure respect for Indigenous human
rights when designing policies and initia-
tives for the various agencies in the coun-

try.

At country level, UN agencies have es-
tablished inter-agency groups around a
leading agency and one of their tasks is to
use the Special Rapporteur’s recommen-
dations to inform their work (A /57/387)
so that more attention is being paid to the
rights of Indigenous peoples in the areas of
their competence.

The UN agencies could also support the
Indigenous organizations in defining in-
dicators of implementation. This work
would interlink with their involvement in
the Millennium Development Goals proc-
ess, and help to integrate Indigenous con-
cerns into the MDGs.
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ECUADOR - AN EXAMPLE OF THE ROLE OF UN AGENCIES

In Ecuador, the United Nations Development Programme (UNDP) coordinates the
work of the UN agencies. This arrangement has created spaces for best practices to
emerge:

¢ Intercultural perspective mainstreamed in all documents

¢ Creation of an interagency intercultural working group

* Creation of an advisory mechanism of Indigenous representatives

* A common instrument for planning and evaluation taking into account Indig-
enous perspectives




Factors contributing to the implementation of
recommendations

* A united Indigenous movement: the wider and stronger the unity of Indigenous or-
ganizations, the more effective in lobbing governments and other stakeholders.

* A close coordination and collaboration between Indigenous organizations, human
rights organizations and support NGOs.

® The development of research, documentation, indicators and report mechanisms to
follow up on the implementation of the Special Rapporteur’s recommendations by
government and other actors.

® Access to funding: independent NGO funding can be essential for Indigenous organi-
zations to meet, prepare documentation, and strategize.

* The report itself: it represents an important piece of information to refer to and that
can be used as guidelines for action at country level but also at UN level in, for in-
stance, the elaboration of shadow reports to the UN Treaty Bodies.

e Willingness of the State to create mechanisms to follow up with the recommenda-
tions: parliamentary hearings, interdepartmental group inside the government, office
inside a department.

* Inter-agency initiatives at the country level on line with Special Rapporteur’s recom-
mendations.
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Main obstacles 1o success




Conclusions and Recommendations




The Human Rights Council
* Secure a follow up mechanism for the Special Rapporteur’s country reports (e.g.
compelling countries as well as Indigenous organizations to regularly report back on
progress).
e Secure adequate funding for the Special Rapporteur mechanism.

The OHCHR
¢ Assist with the development of human rights education materials.
* Assist in making the Special Rapporteur reports accessible to Indigenous communi-

What to do
List for a successful visit of the Special Rapporteur




ties by translating the reports in Indigenous languages, as well as making videos and
tapes based on the reports.

* Provide technical support for the creation of mechanisms that strengthen human
rights as e.g. the inter-institutional Forum on Human Rights in Guatemala.

The UN agencies
e Support Indigenous initiatives aiming at the implementation of the Special Rappor-
teur recommendations.
* Facilitate a dialogue between Indigenous organizations and the State.

For more information

Engaging the UN Special Rapporteur on Indigenous Peoples: Opportunities
and Challenges, Victoria Tauli-Corpuz and Erlyn Alcantara.
Available in English only at www.tebtebba.org




communications

he Special Rapporteur receives a large number
of communications on allegations of violations of the
human rights and fundamental freedoms of Indige-
nous peoples. The main type of communication sent
out by the Special Rapporteur are “urgent appeals”
in cases of imminent danger from violations of the
human rights of individuals, or even entire Indige-
nous communities. He also transmits “allegation let-
ters” to governments on cases of less urgent charac-
ter. Follow-up on the cases in which his intervention
has been required is a matter of particular concern to
the Special Rapporteur and, therefore, a third type
of communication is also under consideration in the
form of follow-up letters on earlier communications.
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The communication can be sent to the following address
either by mail, by fax or via email:

Special Rapporteur on the situation of human rights and fundamental freedoms
of indigenous people
c¢/o OHCHR-UNOG

Indigenous and Minorities Team
1211 Geneva 10, Switzerland
Fax: 4122 917 90 10




EXAMPLE OF A COMMUNICATION

Communication sent:

On 3 October 2002, in a joint letter of allegation on tor-
ture, the Special Rapporteur sent a communication to the
government of Argentina enquiring about an attack re-
portedly perpetrated by the police of Formosa Province
against Toba-Qom Indigenous people, part of the Nam
Qom community, in reprisal for the murder of a sergeant-
major on 16 August 2002. Several members of the com-
munity were allegedly detained arbitrarily, threatened
and physically abused by the police. In the letter, the
government was asked to provide detailed information
on this case and to take all effective measures to avoid a
repetition of such alleged violations and to compensate
the families and victims in accordance with international
human rights norms.

Communications received

On 29 July 2003, the Special Rapporteur received a reply
from the government of Argentina. In its reply, the gov-
ernment stated that all necessary measures to investigate
the cases had been taken.

Observations

The Special Rapporteur is grateful for the reply provided
by the government of Argentina and its demonstrated
will to cooperate with his mandate. In this context, the
Special Rapporteur would like to request that the gov-
ernment provide him with the final results of the inves-
tigations, as well as the measures adopted to redress the
situation.

Source: E/CN.4/2004/80/Add.1
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Presidential ceremony, Bolivia, January 2006 - Photo: Maximiliano Failla




Follow-up and challenges

An effort is made to follow up on these
communications and the Special Rap-
porteur reports thereon to the Council in
his annual report.

Of special concern has been the fact that
only a few States involved in this com-
munications system have followed up the
letters of allegation and urgent appeals ad-
dressed to them in any systematic or sat-
isfactory way. The Special Rapporteur is
therefore considering a third type of com-
munication which would consist of fol-
low-up letters.

In view of the need to strengthen the existing
mechanism for follow-up to his communica-
tions with governments, the Special Rappor-
teur is developing a procedure for this pur-
pose in coordination with the Office of the
High Commissioner for Human Rights. In
his report to the General Assembly in Octo-
ber 2006, the Special Rapporteur stated that
he had recommended to the Human Rights
Council that during the universal periodical
review of special procedures, special atten-
tion should be given to this serious restric-
tion on the building of an effective system
for protecting Indigenous peoples’ rights.
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conclusions

he International Expert Seminar was organized
as |a direct response to the request of the Special Rap-
porteur to assist with the development of his report on
“Best Practices.” The seminar brought together 25 ex-
perts from all sectors involved in this work with the fol-
lowing objectives:

* assess theimplementation of the Special Rapporteur’s
recommendations;

¢ analyze obstacles to implementation;

* examine conditions leading to best practices;

¢ make recommendations to improve implementation.

The seminar ended with conclusions, recommendations,
and remaining questions regarding the implementation
of the reports of the Special Rapporteur on the situation
of human rights and fundamental freedoms of Indig-
enous people.

An issue that surfaced repeatedly was how the reports
of the Special Rapporteur have a positive effect on the
empowerment and mobilization of Indigenous peoples.
Major challenges for the implementation of the Special
Rapporteur’s recommendations include: racism, lack of
political will, lack of resources, lack of a common agen-
da among Indigenous peoples, economic issues versus
human rights in globalization, and the impacts of devel-
opment.

Major successes deriving from the reports include:
achieving change, contributing to unity among Indig-
enous peoples, and increased visibility /education of
Indigenous peoples’ situations. The importance of dia-
logue was raised by all participants and we were re-
minded by Gabriel Muyuy Jacanamejoy that, “dialogue
must be done with dignity, with an equality of condi-
tions.”



THEMES FROM THE EXPERT SEMINAR

e the importance of pressure from Indigenous peoples;

* coordination among Indigenous peoples themselves;

e coordination among NGOs and with Indigenous peoples;

e the significance of POVERTY as a main obstacle;

e alack of will, mainly by States, but also other actors;

e problems with domestic hurdles from civil servants, rac-
ism, policy, and lack of resources— even when political
will does exist;

* hindrance from domestic political structures;

e the need for educational programs;

e the lack of enforcement of existing policy and laws;

e need for follow up;

¢ the assumption that Indigenous peoples have unified
voice and objectives; and

¢ the credibility that results from the work of the Special
Rapporteur.

In evaluating the implementation of the Special Rapporteur’s
recommendations, it is useful to reflect, as he described in his
report, on best practices so that the Special Rapporteur’s rec-
ommendations are not independent from social, political and
legal processes at the domestic level. The issues highlighted
by the Special Rapporteur, particularly in his country reports,
are derived from his independent assessment of already ex-
isting discussions and demands concerning the rights of In-
digenous peoples in the countries he visits. As a consequence,
the implementation of the Special Rapporteur’s recommen-
dations generally cannot be seen in isolation from ongoing
efforts by government actors, civil society organizations, and
Indigenous peoples themselves to promote a solution to the
substantive human rights issues that those recommendations
seek to address.

Political will

At the International Expert Seminar, the lack of political will
was raised repeatedly as a major obstacle to implementation.
Political will is a large concept which varies in different sys-
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tems and areas of the world. Depending on the political
structure, we have to examine who holds political will?

Political will relates directly to tensions in the larger soci-
ety such as ideology, racism, and the need for education.
Intolerance for Indigenous rights is larger than racism. We
must examine the visions of society-who are the bearers
of rights? Individuals and communities have both rights
and responsibilities.

Political will relates to dominant ideologies, economic
forces, and a lack of historical memory. Where in the sys-
tem can we deal with political will? Whose political will?
To what purpose? How can Indigenous peoples and sup-
portive NGOs respond to this obstacle?

Yet even when political will does exist, there may be other
obstacles such as ignorance, incompetence, corruption,
and internal conflicts. These obstacles too need to be de-
fined—and ways found to overcome them.

Follow-up after the Reports

There have been many activities by all the players as a re-
sult of the recommendations in the reports of the Special
Rapporteur. The International Expert Seminar identified
that the impact of the country reports” recommendations
is easier to assess than that of the thematic reports. This
is partly due to the different objectives of these reports.
Thematic reports provide an overview of evolving domes-
tic and international legal norms and policies, as well as
the challenges regarding the rights of Indigenous peoples.
The thematic reports are seen as authoritative sources at
the national and international level but a mechanism to
monitor their impact needs to be established.



FOLLOW-UP ACTIVITIES

The Special Rapporteur has put great effort into monitoring and following up on his
work. This has included numerous meetings within the Office of the High Commis-
sioner for Human Rights and the UN system in general, follow-up visits—to Guate-
mala (in 2006), to the Philippines (in 2007), and, pursuant to the Commission on Hu-
man Rights’ resolution 2005/51, the preparation of a study regarding best practices
carried out to implement the recommendations contained in his general and country
reports. This study is based on information gathered from different sources.

The Rapporteur invited governments to provide any information they consider
useful in identifying best practices in the implementation of the recommendations
contained in his reports, including details of their domestic policies or guides to in-
ternational development cooperation that might be in place to improve Indigenous
peoples” standard of living and human rights. He also asked the various agencies
and programmes of the UN system as well as Indigenous and civil society to provide
relevant information that would be of use in this study.

José Aylwin, Isabel Madariaga, Chandra Roy and Mauricio René Valdés
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Specific best practices that deserve not-
ing again are the mechanisms established
in Guatemala, Mexico, and the Andean
region where the Office of the High Com-
missioner for Human Rights is working
with the domestic actors on specific proj-
ects to implement the recommendations of
the Special Rapporteur.

Recommendations for follow-up identified
in the dialogue at the International Expert
Seminar include:

® Best practice requires that each of
the different stakeholders adopt an
active and collaborative approach,
interacting with other stakehold-
ers. Stakeholders should collaborate
with Indigenous peoples with the
objective of addressing obstacles and
providing remedies for human rights
violations.

e [t is essential that human rights edu-
cation be an integral part of the work

of the different stakeholders, each in
accordance with their mandate.
Implementation is enhanced through
increased awareness and informa-
tion. Widespread dissemination and
publicizing of the Special Rappor-
teur’s reports, including plain lan-
guage summaries, are vital within
countries. Providing translations of
the reports in various Indigenous
languages should also be seriously
considered.

Dissemination at community level of
a report’s recommendation will help
generate community-based solutions
and involvement.

Within the Human Rights Council, it
is necessary to create a body made up
of Indigenous experts and indepen-
dent experts to focus on Indigenous
peoples’” human rights. This would
include use of the UN Declaration on
the Rights of Indigenous Peoples and the
Special Rapporteur’s reports.
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